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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  70 

Miner  Participation  in  Respirable  Dust 
Sampling  Procedures 

agency:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Proposed  rule;  public  hearings. 

summary:  This  proposed  rule  would 
amend  the  Department  of  Labor’s 
mandatory  health  standards  regulations. 
Title  30,  Code  of  Federal  Regulations, 
Part  70  to  require  that  operators  provide 
representatives  of  miners  an  opportunity 
to  participate  in  the  procedures  for 
sampling  of  respirable  dust  in 
underground  coal  mines.  The 
participation  of  miners’  representatives 
in  the  sampling  procedures  is  intended 
to  promote  better  cooperation  between 
the  coal  mine  operators  and  the  miners 
whose  health  may  be  affected  in  order 
to  improve  the  effectiveness  of  the 
respirable  dust  control  program  in  the 
nation’s  underground  coal  mines.  Four 
public  hearings  on  the  proposed  rule  are 
also  announced. 

DATES:  Written  comments  should  be 
received  by  June  2, 1980.  Public  hearings 
will  be  conducted  on  the  following 
dates: 

June  3, 1980 — Pittsburgh,  Pennsylvania. 

June  3, 1980 — Lexington,  Kentucky. 

June  5, 1980 — Charleston,  West  Virginia. 

June  5, 1980 — Denver,  Colorado. 

Requests  to  make  an  oral  presentation 
for  the  record  at  the  hearing  should  l)e 
submitted  by  May  30, 1980.  The 
rulemaking  record  will  remain  open  until 
June  20, 1980. 

ADDRESSES:  Send  comments  and 
requests  to  make  oral  presentations  for 
the  record  at  the  hearing  to:  Mine  Safety 
and  Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
Room  631,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 

The  four  public  hearings  will  be  held 
on  the  dates  indicated,  beginning  at  9:00 
a.m.,  at  the  following  locations: 

U.S.  Bureau  of  Mines  Building,  Auditorium — 
First  Floor,  4800  Forbes  Avenue,  Pittsburgh, 
Pennsylvania  15213. 

Holiday  Inn  North,  Burley  Room,  1-75  and 
Newtown  Pike,  Lexington,  Kentucky  40505. 
University  of  Charleston,  Geary  Student 
Union,  Ballroom — Third  Floor,  2300 
MacCorkle  Avenue  SW.,  Charleston,  West 
Virginia  25304. 

U.S.  Post  Ofhce,  Main  Ofhce  Building,  Room 
269,  Auditorium,  1823  Stout  Street,  Denver, 
Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  A.  White,  Office  of  Standards, 


Regulations  and  Variances,  MSHA,  (703J 
235-1910. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  the  final 
rule  governing  the  sampling  of 
respirable  dust  in  underground  coal 
mines  (30  CFR  Part  70)  published  in  Part 
II  of  the  Federal  Register  on  this  date  by 
the  Mine  Safety  and  Health 
Administration  (MSHA). 

At  the  public  hearings  held  in  July 
1978  during  final  rulemaking  for  Part  70, 
a  great  deal  of  testimony  was  received 
from  officials,  safety  committee 
members  and  rank  and  file  from  the 
United  Mine  Workers  of  America 
I  concerning  the  respirable  dust  sampling 
'  program.  Although  generally 
acknowledging  that  dust  conditions  in 
the  mines  have  improved  considerably 
over  the  last  decade,  these  witnesses 
'  had  various  criticisms  of  the  current 
I  dust  program.  These  criticisms  were  not 
I  generally  directed  at  the  sampling 
procedures  prescribed  by  the 
'  regulations,  but  rather  at  how  the 
sampling  program  was  actually  being 
'  implemented  in  the  nation’s  mines. 

•  Numberous  instances  were  recounted 
in  which  proper  sampling  procedures 
were  not  followed.  Allegations  were 
I  made  that  dust  samples  have  been 
submitted  to  MSHA  in  instances  when 
the  sampling  device  was  either  turned 
off  prematurely  or  never  turned  on  at  all. 
It  was  also  alleged  that  the  miners  being 
sampled  sometimes  do  not  wear  the 
samplers  during  the  entire  shift,  but 
hang  them  in  the  “dinner  hole”  or  some 
other  relatively  less  dusty  area.  It  was 
also  stated  that  miners  are  instructed  to 
sign  data  cards  prior  to  the  end  of  the 
sampling  shift,  that  samples  are  taken  in 
areas  with  typically  low  dust  conditions, 
and  that  samples  are  submitted  despite 
sampler  malfunctions  occurring  during 
the  shift. 

Statements  by  coal  industry 
spokesmen  made  at  the  hearings  and  in 
post-hearing  statements  for  the  record 
pointed  out  that  although  miner 
complaints  about  the  sampling  program 
are  voluminous,  the  record  contains 
little  in  the  way  of  specific  factual 
allegations  concerning  actual  times  and 
locations  of  the  alleged  instances  of 
sampling  procedure  irregularities. 
Although  MSHA  agrees  that  more 
specific  data  would  be  desirable  to  fully 
assess  the  precise  scope  and  nature  of 
any  failings  in  the  implementation  of  the 
dust  sampling  procedures,  the  testimony 
presented  was  specific  enough  in 
content  and  of  such  uniformity  and 
consistency  that  further  action  is 
warranted. 


The  miners’  complaints,  viewed  as  a 
whole,  reflect  a  profound  lack  of 
confidence  in  the  manner  in  which  the 
dust  sampling  program  has  been  carried 
out.  The  record  shows  that  many  of  the 
nation’s  coal  miners  believe  the  current 
program,  controlled  entirely  by  the  mine 
operators,  has  too  frequently  not  been 
squarely  focused  on  the  goal  of 
protecting  the  health  of  the  miners,  but 
rather  on  the  avoidance  of  enforcement 
action. 

One  of  the  most  important  provisions 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  was  the  requirement 
that  each  operator  “continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
*  *  *  at  or  below  2.0  milligrams  of 
respirable  dust  per  cubic  meter  of  air.” 
MSHA  believes  that  full  compliance 
with  the  congressional  standard  will  do 
more  to  protect  the  health  of  this  and 
future  generations  of  coal  miners  than 
any  other  provision  of  the  law  or 
regulations  currently  in  effect.  It  is  also 
important  to  emphasize  MSHA’s 
conviction  that,  on  the  whole,  the  coal 
industry  has  made  great  strides  in 
controlling  respirable  dust  in  the 
nation’s  coal  mines. 

Despite  this  progress,  MSHA  believes 
that  more  must  be  done  to  ensure  that 
the  effectiveness  of  the  dust  sampling 
program  is  maximized  and  that  full 
compliance  with  the  standard  is  assured 
at  all  times.  The  loss  of  confidence  in 
and  support  of  the  dust  sampling 
program  by  many  miners  and  labor 
officials  is  of  serious  concern  to  MSHA. 
There  is  also  concern,  based  upon  the 
testimony  received  on  the  proposed  rule, 
that  the  dust  sampling  program  is  not 
well  understood  by  many  miners.  This 
has  led  to  a  belief  that  sampling — 
particularly  abatement  sampling — is 
often  used  as  a  means  of  harassment  by 
the  operator.  MSHA  believes  that  the 
lack  of  confidence  in  the  program, 
coupled  with  misconceptions  about  its 
operation,  has  a  tangible  adverse  impact 
on  its  effectiveness. 

Whenever  a  miner,  because  of  his  or 
her  lack  of  faith  in  or  confusion  about 
the  program,  signs  a  data  card  before 
the  shift  is  over  or  in  spite  of  a  defective 
sample;  hangs  the  pump  in  the  dinner 
hole  or  tuma  it  off  prematurely;  or 
perceives  abatement  sampling  as 
punishment,  the  program  as  a  whole  is 
undermined,  and  its  purposes  are 
jeopardized.  MSHA  believes  at  this  time 
that  the  only  truly  effective  way  to  gain 
the  full  cooperation  of  the  nation’s  coal 
miners  in  the  critical  area  of  respirable 
dust  control  is  through  increasing  their 
participation  in  the  dust  sampling 
process.  One  of  the  fundamental 
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precepts  of  the  1977  Act  is  that  along 
with  the  operator,  who  has  the  primary 
responsibility  for  assuring  a  safe  and 
healthful  workplace,  the  minor  also 
bears  some  responsibility  to  assist  in 
achieving  that  goal.  As  the  Senate 
Committee  on  Human  Resources  stated, 
"If  our  national  mine  safety  and  health 
program  is  to  be  truly  effective,  miners 
will  have  to  play  an  active  part  in  the 
enforcement  of  the  Act.”  S.  Rep.  No.  95- 
181,  95th  Cong.,  1st  Sess.  35  (1977).  In 
addition,  in  section  103(c]  of  the  Act, 
JDongress  specifically  provided  that 
miners  should  have  the  opportunity  to 
observe  the  monitoring  or  measuring  of 
toxic  materials. 

Therefore,  this  proposed  rule  would 
provide  a  representative  of  miners  at  a 
mine  with  the  opportunity  to  observe 
each  phase  of  the  sampling  process  from 
calibration  and  maintenance  of  the 
sampling  devices  through  transmittal  of 
the  samples  to  MSHA.  Complaints  about 
any  part  of  the  process  may  be 
registered  with  MSHA  through  the 
procedures  set  forth  in  section  103(g)  of 
the  Act  and  30  CFR  Part  43. 

This  proposed  rule  outlines  only  the 
opportimities  the  operator  would  be 
required  to  afford  the  miners’ 
representative  to  participate  in  the 
respirable  dust  sampling  procedures.  It 
does  not  specify  the  procedures  for 
implementing  a  miner  participation 
program.  MSHA  is  aware  that  there  are 
important  questions  involving  the 
mechanics  of  integrating  miner 
participation  into  the  required  sampling 
process.  One  of  the  most  significant 
issues  concerns  compensation  of  the 
miner  participants.  At  this  point  in  the 
rulemaking  process,  MSHA  believes  that 
representatives  of  miners  are  entitled  to 
compensation  for  the  time  spent 
participating  in  the  sampling  process. 
MSHA  is  hopeful  that  during  the 
rulemaking  process  and  through 
dialogue  between  the  coal  industry  and 
labor  representatives,  agreement  may  be 
reached  on  questions  related  to 
implementation  of  miner  participation. 

Regulatory  Analysis 

It  has  been  determined  that  a 
regulatory  analysis  is  not  required  for 
this  proposed  rule  under  the  Department 
of  Labor’s  final  guidelines  for 
implementing  Executive  Order  12044  (44 
FR  5570,  January  26, 1979).  It  is 
estimated  that  the  cost  of  this  proposed 
rule  would  be  approximately  16  million 
dollars  during  the  Hrst  year,  assuming 
that  the  mine  operators  bear  the  entire 
cost  of  all  such  participation  and  that 
there  is  a  participation  rate  of  50  percent 
in  all  mines.  The  cost  of  this  proposed 
rule  could  be  significantly  reduced  by 
operators  who  assign  the  representative 


of  the  miners  the  performance  of  the 
maintenance,  calibration  and  sampling 
tasks  of  the  certified  person. 

Drafting  Information 

The  principal  person  responsible  for 
preparation  of  this  proposed  rule  is 
Frank  A.  White,  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Department 
of  Labor. 

Public  Hearing  Procedure 

Public  hearings  on  this  proposed 
amendment  to  Part  70,  together  with 
proposed  amendments  to  Parts  71  and 
90,  will  be  held  on  June  3  and  June  5,  • 
1980.  The  purpose  of  the  public  hearings 
is  to  receive  relevant  evidence 
concerning  the  proposed  rules.  In  order 
to  assure  that  all  interested  persons  will 
have  an  opportunity  to  participate  in 
these  public  hearings,  each  oral 
presentation,  whether  addressing  the 
proposed  amendments  to  all  three  parts 
or  just  one  part,  will  be  limited  to  20 
minutes.  Participants  may  wish  to 
concentrate  their  oral  presentations 
upon  the  issues  which  most  interest  and 
affect  them  and  submit  written 
comments  on  other  issues. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  There  will  be  no  cross- 
examination  of  persons  making 
statements,  although  at  the  discretion  of 
the  chairperson,  supplemental 
statements  by  those  presenting  evidence 
may  be  permitted.  Although  formal  rules 
of  evidence  will  not  apply,  the 
chairperson  may,  in  his  or  her 
discretion,  exclude  irrelevant  or  unduly 
repetitious  material.  A  verbatim 
transcript  of  the  proceedings  will  be 
taken  and  all  written  comments  and 
data  submitted  will  be  included  in  the 
record.  The  transcript  of  the  proceedings 
shall  be  available  for  public  inspection, 
and  the  record  shall  remain  open  until 
June  20, 1980  for  the  submission  of 
supplementary  statements  or  data. 

Dated:  March  28, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

PART  70— MANDATORY  HEALTH 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  It  is  proposed  to  amend  Subpart  C 
of  Part  70.  Subchapter  O,  Chapter  1, 

Title  30,  Code  of  Federal  Regulations,  by 
adding  a  new  section  70.230  as  set  forth 
below: 

§  70.230  Miner  participation. 

(a)  In  carrying  out  the  provisions  of 
this  subparL  each  operator  shall  provide 


an  opportunity  for  the  representative  of 
miners  at  the  mine  to: 

(1)  Observe  the  maintenance  and 
calibration  of  sampling  devices,  if 
conducted  on  mine  property: 

(2)  Observe  the  testing  and 
examination  of  sampling  devices  before 
such  sampling  shift; 

(3)  Observe  the  distribution, 
placement  and  collection  of  sampling 
devices  used  to  take  dust  samples; 

(4)  Observe  all  onshift  examinations 
of  sampling  devices; 

(5)  Observe  the  removal  of  samples 
from  sampling  devices:  and 

(6)  Observe  the  transmittal  of  samples 
to  MSHA. 

(b)  The  representative  of  miners 
employed  by  the  operator  shall  be 
compensated  by  the  operator  for 
participating  as  provided  by  paragraph 
(a)  of  this  section  in  the  respirable  dust 
sampling  procedures. 

(Sec.  101,  Pub.  L  91-173  as  amended  by  Pub. 
L.  95-164,  91  Stat  1291  (30  U.S.C.  811)) 

[FR  Doc.  80-10129  Filed  4-7-80;  8:45  am] 

BILLING  CODE  4510-43-M 


30  CFR  Part  71 
Respirable  Dust 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Department  of 
Labor. 

ACTION:  Proposed  rule  and  notice  of 
public  hearings. 

summary:  This  proposed  rule  would 
amend  the  Department  of  Labor’s 
regulations  on  mandatory  health 
standards.  Title  30,  Code  of  Federal 
Regulations,  Part  71  as  to  the  procedures 
for  sampling  respirable  dust  at  surface 
work  areas  of  underground  coal  mines 
and  at  surface  coal  mines.  The  proposed 
revisions  include  changes  in  the  number 
of  samples  required,  the  sampling 
schedule  and  the  certification 
requirements  for  persons  performing 
sampling  and  equipment  maintenance 
and  calibration.  A  provision  for 
participation  in  the  sampling  program  by 
representatives  of  miners  is  also 
included.  This  proposed  rule  is 
authorized  by  section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  and 
would  result  in  overall  improvement  of 
the  respirable  dust  sampling  program. 
Four  public  hearings  on  the  proposed 
rule  are  also  announced. 

OATES:  Written  comments  should  be 
received  by  June  2, 1980.  Public  hearings 
will  be  conducted  on  the  following 
dates: 

June  3, 1980 — Pittsburgh,  Pennsylvania. 

June  3, 1980 — ^Lexington,  Kentu^y. 

June  5, 1980 — Charleston,  West  Virginia. 

June  5, 1980— Denver,  Colorado. 
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Requests  to  make  an  oral  presentation 
for  the  record  at  the  hearing  should  be 
submitted  by  May  30. 1980.  The 
rulemaking  record  will  remain  open  imtil 
June  20, 1980. 

ADDRESSES:  Send  comments  and 
requests  to  make  oral  presentations  at 
the  hearings  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

*^0  four  public  hearings  will  be  held 
on  the  dates  indicated,  beginning  at  9:00 
a.m.,  at  the  following  locations: 

U.S.  Bureau  of  Mines  Building,  Auditorium — 
First  Floor,  4800  Forbes  Avenue,  Pittsburgh, 
Pennsylvania  15213. 

Holiday  Iim  North,  Burley  Room,  1-75  and 
Newtown  Pike,  Lexington,  Kentucky  40505. 
University  of  Charleston,  Geary  Student 
Union,  Ballroom,  Third  Floor,  2300 
MacCorkle  Avenue,  S.E.,  Charleston,  West 
Virginia  25304. 

U.S.  Post  Office,  Main  Office  Building,  Room 
269,  Auditorium,  1823  Stout  Street,  Denver, 
Colorado  80202. 

FOR  FURTHER  INFORMATION: 

Frank  A.  White,  Office  of  Standards, 
Regulations  and  Variances,  MSHA,  703- 
235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Related  Rulemaking 

In  April  1978,  the  Mine  Safety  and 
Health  Administration  (MSHA) 
circulated  to  interested  parties  for 
comment  a  draft  proposal  to  revise  the 
procedures  contained  in  30  CFR  Part  71 
for  sampling  respirable  dust  at  surface 
work  areas  of  underground  coal  mines 
and  at  surface  coal  mines.  Several 
comments  were  received  on  the  draft 
and  have  been  fully  considered  by 
MSHA  in  developing  this  proposed  rule. 
In  addition  to  these  proposed  revisions 
to  Part  71,  MSHA  has  also  been  engaged 
in  rulemaking  to  revise  30  CFR  Part  70, 
pertaining  to  respirable  dust  sampling  in 
underground  coal  mines.  A  proposed 
rule  for  Part  70  was  published  on 
November  16, 1977,  and  public  hearings 
were  conducted  in  July  1978. 

Many  of  the  provisions  contained  in 
the  proposed  Part  70  were  virtually 
identical  to  corresponding  provisions  in 
the  draft  proposal  for  Part  71. 
particularly  those  concerning  general 
sampling  requirements,  certified 
persons,  maintenance  and  calibration, 
sampling  devices,  transmission  of 
samples  and  reports  of  status  change. 
Consequently,  written  comments  and 
oral  testimony  received  concerning 
proposed  Part  70  were  generally 
considered,  where  appropriate,  in 
making  revisions  to  the  (kaft  proposal 


for  Part  71.  The  final  Part  70  is  published 
in  Part  II  of  today’s  Federal  Register  and 
provides  a  full  discussion  of  the  major 
comments  received  by  MSHA.  Part  III  of 
today’s  Federal  Register  also  contains  a 
proposed  amendment  to  Part  70  that  is 
identical  to  the  proposed  provision  in 
Parts  71  and  90  concerning  miner 
participation  in  the  sampling 
procedures.  A  proposal  to  revise  Part  90, 
which  pertains  to  miners  who  have 
evidence  of  the  development  of 
pneumoconiosis,  is  also  published  in 
Part  III  of  today’s  Federal  Register. 

II.  Summary  and  Analysis  of  the 
Proposed  Rule 

A.  Respirable  Dust  Standard 

Respirable  dust  is  defined  as  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  of  Labor  (or 
the  Secretary  of  the  Interior  under  the  . 
Coal  Act)  together  with  the  Secretary  of 
Health.  Education,  and  Welfare  in 
accordance  with  Part  74  of  Title  30. 

Code  of  Federal  Regulations.  This 
definition  of  respirable  dust  is  published 
as  a  final  rule  in  Part  II  of  today’s 
Federal  Register  for  Parts  11. 70, 71,  75 
and  90,  30  CFR. 

The  fundamental  requirement  of  the 
proposed  rule  is  that  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active  workings 
of  a  mine  is  exposed  be  continuously 
maintained  at  or  below  2.0  milligrams  of 
respirable  dust  per  cubic  meter  of  air 
(2.0  mg/m^.  The  respirable  dust 
standard  of  2.0  mg/m’  would  be 
lowered,  however,  when  the  respirable 
dust  in  the  mine  atmosphere  of  the 
active  workings  contains  more  than  5 
percent  quartz.  Under  such  conditions, 
the  operator  would  be  required  to 
continuously  maintain  respirable  dust  at 
or  below  an  average  concentration  less 
than  2.0  mg/m’,  computed  by  dividing 
the  percentage  of  quartz  into  the  number 
10.  As  the  quartz  content  of  respirable 
dust  present  in  the  mine  atmosphere 
increases  over  5  percent,  the  respirable 
dust  standard  would  be  correspondingly 
reduced.  This  method  of  determining  the 
applicable  respirable  dust  standard 
when  quartz  is  present  is  prescribed  by 
the  Secretary  of  Health,  Education,  and 
Welfare  (HEW).  Samples  for 
determining  the  quartz  content  of 
respirable  dust  present  in  the  mine 
atmosphere  would  be  analyzed  by 
MSHA.  If  the  quartz  content  exceeds  5 
percent,  MSHA  would  apply  the  formula 
set  forth  in  the  rule  and  notify  the 
operator  of  the  respirable  dust  standard 
applicable  at  the  mine. 

These  proposed  respirable  dust 
standards  are  based  on  measurement 


with  an  MRE  instrument  (gravametric 
dust  sampler  with  four  channel 
horizontal  elutriator).  Therefore,  wjien 
an  approved  sampling  device  is  used  for 
sampling,  it  is  necessary  that  the 
concentration  of  respirable  dust 
measured  with  the  approved  device  be 
converted  to  an  equivalent 
concentration  of  respirable  dust  as  if 
measured  with  an  MRE  instrument.  It  is 
proposed  that  this  conversion  be  done 
by  MSHA  and  accomplished  by 
multiplying  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  by  the 
constant  factor  prescribed  by  the 
Secretary  of  Labor  (Secretary)  for  that 
approved  sampling  device. 

B.  Respirable  Dust  Sampling 

1.  Designated  work  positions.  Under 
the  proposed  rule,  each  operator  would 
be  required  to  collect  respirable  dust 
samples  and  submit  them  to  MSHA  for 
analysis  to  determine  compliance  with 
the  applicable  respirable  dust  standard. 
The  sampling  process  would  begin  with 
the  determination  by  the  District 
Manager  of  “designated  work  positions’’ 
which  would  be  regularly  sampled  at  the 
mine. 

In  determining  which  work  positions 
at  a  mine  should  be  sampled,  the 
District  Manager  would,  under  the 
proposed  rule,  first  review  the  results  of 
respirable  dust  samples  taken  since 
January  1, 1979,  submitted  to  MSHA  by 
the  operator  or  taken  by  MSHA.  If  the 
average  concentration  of  respirable  dust 
measured  by  one  or  more  of  these 
samples  exceeded  the  applicable 
respirable  dust  standard,  then  the 
District  Manager  would  designate  the 
work  position  involved  for  further 
sampling  under  the  proposed  rule. 

Under  the  proposed  rule,  the  District 
Manager  could  dso  withdraw  the 
designation  of  work  positions  for 
sampling.  This  could  be  done  if 
respirable  dust  samples  taken  by  the 
operator  in  accordance  with  this  rule, 
together  with  samples  taken  by  MSHA, 
demonstrated  continuing  compliance 
with  the  respirable  dust  standard 
applicable  at  the  mine.  The  District 
Manager  would  not,  however,  be 
required  to  withdraw  the  designation  of 
any  surface  work  position  under  the 
proposed  rule. 

2.  Bimonthly  sampling.  After  work 
positions  have  been  designated  for 
sampling,  the  operator  would  be 
required  to  collect  and  submit  one 
respirable  dust  sample  for  each 
designated  work  position  during  each  of 
the  bimonthly  periods  set  forth  in  the 
proposed  rule.  If  a  respirable  dust 
sample  taken  from  a  designated  work 
position  exceeded  the  respirable  dust 
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standard  applicable  at  the  mine,  MSHA 
would  so  notify  the  operator.  The 
operator  would  then  be  required  to 
submit  five  additional  samples  collected 
for  that  designated  work  position  within 
15  calendar  days.  Based  upon  these 
samples,  MSHA  would  make  a 
determination  as  to  compliance  with  the 
applicable  respirable  dust  standard. 

To  satisfy  the  sampling  requirements 
of  the  proposed  rule,  operators  would  be 
required  to  take  “valid  respirable  dust 
samples.”  These  are  defined  in  the 
proposal  as  respirable  dust  samples 
collected  and  submitted  as  required  by 
this  part,  and  not  voided  by  MSHA. 
Samples  not  collected  and  submitted  in 
accordance  with  all  requirements  of  the 
proposed  rule  could  be  voided  by 
MSHA.  Voided  or  invalid  samples 
would  not  satisfy  the  bimonthly 
sampling  requirements.  Therefore,  it 
would  be  advantageous  under  the 
proposed  rule  for  operators  to  collect 
and  submit  the  bimonthly  sample  for 
each  designated  work  position  during 
the  first  month  of  each  bimonthly 
period.  This  would  allow  the  operator 
ample  opportunity  to  collect  and  submit 
additional  samples  if  necessary.  Failure 
to  take  the  required  valid  respirable 
dust  samples  within  a  bimonthly  period 
would  constitute  a  violation.  Respirable 
dust  samples  received  by  MSHA  in 
excess  of  the  number  required  by  this 
part  would  be  considered  invalid 
samples. 

3.  Sampling  method.  Under  the 
proposed  rule,  all  respirable  dust 
samples  collected  by  operators  for 
purposes  of  the  rule  would  have  to  be 
collected  with  a  sampling  device 
approved  by  the  Secretary  (or  the 
Secretary  of  the  Interior  under  the  Coal 
Act)  and  the  Secretary  of  Health, 
Education,  and  Welfare  under  Part  74 
(Coal  Mine  Dust  Personal  Sampler 
Units]  of  Title  30,  Code  of  Federal 
Regulations.  The  proposed  rule  also 
prescribes  minimim  mining  activity  that 
must  be  ongoing  during  sampling. 
Designated  work  position  samples 
would  be  required  to  be  collected  during 
a  "normal  work  shift"  which  is  defined 
as  a  shift  during  which  routine  day-to- 
day  activities  are  occurring  in  the 
designated  work  position  and  the  rest  of 
the  mine.  The  proposed  rule  would  also 
require  that  sampling  devices  be 
operated  while  carried  directly  to  and 
from  the  designated  work  position  to  be 
sampled  and  during  the  entire  shift  or 
for  8  hours,  whichever  time  is  less. 

C.  Transmittal  and  Analysis  of  Samples 

After  the  end  of  a  sampling  shift,  the 
operator  would  be  required  to  transmit 
all  samples  collected  to  MSHA  within  24 
hours.  Under  the  proposal,  all  respirable 


dust  samples  collected  by  an  operator 
would  be  deemed  to  be  taken  to  fulfill 
the  sampling  requirements  of  Parts  70, 

71  or  90  of  Title  30,  Code  of  Federal 
Regulations,  unless  the  operator 
declared  in  writing  to  the  District 
Manager  prior  to  the  intended  sampling 
shift  that  the  sampling  filter  cassettes 
were  to  be  used  for  other  purposes. 
Therefore,  absent  such  a  written 
declaration  by  the  operator  to  the 
District  Manager,  all  respirable  dust 
samples  collected  by  an  operator  would 
be  required  under  the  proposed  rule  to 
be  submitted  to  MSHA  within  24  hours 
after  the  end  of  the  sampling  shift. 

Each  sample  transmitted  by  operators 
to  MSHA  would  be  required  to  be 
accompanied  by  the  appropriate 
completed  dust  data  card.  Data  cards 
would  be  provided  by  the  filter  cassette 
manufacturer  and  each  card  would  have 
an  identification  number  corresponding 
with  the  filter  cassette  for  which  it  was 
provided.  All  dust  data  cards  submitted 
to  MSHA  would  be  required  to  be 
completed  and  signed  by  a  person 
certified  under  this  rule  to  collect 
samples  and  include  that  person’s 
certification  number. 

Upon  receipt,  MSHA  would  analyze 
samples  submitted  by  operators  as 
quickly  as  practicable.  Following  this 
analysis,  MSHA  would  provide  the 
operator  with  a  respirable  dust  sample 
data  report.  The  data  report  would 
include  identification  of  the  designated 
work  positions  fi'om  which  the  samples 
were  taken;  the  concentration  of 
respirable  dust  for  each  valid  respirable 
dust  sample;  the  occupation  code,  where 
applicable;  and  the  reason  for  voiding 
any  samples.  Upon  receipt,  the  operator 
would  be  required  to  post  this  data 
report  for  at  least  31  days  on  the  mine 
bulletin  board. 

D.  Enforcement  of  Respirable  Dust 
Standards 

MSHA  would  make  determinations  as 
to  compliance  with  the  applicable 
respirable  dust  standard  in  §  71.100 
(Respirable  dust  standard]  or  §  71.101 
(Respirable  dust  standard  when  quartz 
is  present]  of  this  rule  based  on 
designated  work  position  samples 
submitted  by  operators.  If  a  designated 
work  position  sample  taken  in 
accordance  with  the  proposed  rule 
showed  a  respirable  dust  concentration 
in  excess  of  the  applicable  standard,  the 
operator  would  be  instructed  by  MSHA 
to  take  an  additional  five  valid 
respirable  dust  samples  for  that  work 
position  within  15  calendar  days.  If 
these  samples  showed  an  average 
concentration  of  respirable  dust  in 
excess  of  the  applicable  standard,  the 
operator  would  be  cited  for  a  violation. 


Upon  issuance  of  any  citation  for 
violation  of  the  applicable  respirable 
dust  standard  in  S  71.100  or  §  71.101  and 
until  abatement  of  the  violation  is 
achieved,  the  usual  bimonthly  sampling 
requirement  of  the  proposed  rule  would 
not  apply  to  the  affected  work  position. 
During  the  time  for  abatement  fixed  in 
the  citation,  the  operator  would  be 
required  to  take  corrective  action  to 
lower  the  concentration  of  respirable 
dust  and  then  sample  each  production 
shift  until  five  valid  respirable  dust 
samples  were  taken.  Abatement  of  the 
violation  would  be  determined  on  the 
basis  of  the  first  five  valid  respirable 
dust  smples  submitted  diulng  the 
abatement  period. 

A  basic  objective  of  the  proposed  rule 
is  to  identify  work  positions  where  there 
are  concentrations  of  respirable  dust 
that  exceed  the  standard  applicable  at 
the  mine  and  to  require  the  operator  to 
achieve  and  continuously  maintain 
compliance  with  the  standard  thereafter. 
MSHA  believes  that  this  objective  can 
best  be  accomplished  by  requiring  the 
operator  to  incorporate  appropriate 
respirable  dust  control  measures  as  an 
integral  part  of  the  mining  system 
employed.  The  proposed  rule,  therefore, 
provides  that  within  15  days  after  the 
date  of  any  citation  for  violation  of  the 
applicable  respirable  dust  standard  in 
§  71.100  or  §  71.101,  the  operator  would 
be  required  to  submit  to  the  District 
Manager  for  approval  a  written 
respirable  dust  control  plan  for  the  work 
position  identified  in  the  citation.  The 
operator’s  respirable  dust  control  plan 
would  be  required  to  be  adequate  to 
continuously  maintain  respirable  dust 
within  the  permissible  concentration  in 
the  subject  work  position. 

The  operator’s  respirable  dust  control 
plan  would  also  be  required  under  the 
proposed  rule  to  set  forth  in  detail 
certain  information.  Failure  to  include 
the  information  specified  in  the 
proposed  rule  would  constitute  a 
violation.  The  proposed  information 
requirements  of  the  rule  include  a 
detailed  description  of  the  specific 
respirable  dust  control  measures 
designed  by  the  operator  and  the 
specific  time,  place  and  manner  that  the 
control  measures  would  be  used. 

The  District  Manager  would  approve 
respirable  dust  control  plans  on  a  mine- 
by-mine  basis.  When  approving 
respirable  dust  control  plans,  the 
proposed  rule  would  require  the  District 
Manager  to  consider  whether  the  dust 
control  measures  would  be  likely  to 
achieve  and  maintain  compliance  with 
the  respirable  dust  standard  applicable 
at  the  mine  and  whether  the  operator’s 
compliance  with  all  provisions  of  the 
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proposed  plan  could  be  objectively 
ascertained  by  MSHA  during 
subsequent  inspections.  Under  the 
proposal,  the  District  Manager  could 
also  require  additional  respirable  dust 
sampling  to  demonstrate  whether 
control  measures  in  a  dust  control  plan 
are  effective  in  achieving  and 
maintaining  compliance  with  the 
standard  applicable  at  the  mine. 

Upon  approval  of  an  operator's 
respirable  dust  control  plan,  the 
operator  would  be  required  to 
implement  and  thereafter  comply  with 
all  provisions  of  the  approved  plan.  The 
operator  would  also  be  required  to 
provide  a  copy  of  each  approved  plan  to 
the  representative  of  miners.  After 
gaining  experience  under  an  approved 
plan,  operators  could  submit  revisions  to 
an  approved  plan  for  the  District 
Manager’s  approval. 

E.  Certified  Persons 

The  proper  maintenance,  calibration 
and  use  of  sampling  equipment  as 
prescribed  by  the  proposal  is  a  major 
aspect  of  the  proposed  improvements  in 
the  respirable  dust  sampling  program. 
Accordingly,  these  tasks  would  be 
required  to  be  done  only  by  “certified 
persons.”  The  proposal  provides  a 
certification  for  maintaining  and 
calibrating  sampling  equipment  and  a 
certification  for  conducting  sampling. 
Persons  could  hold  one  or  both  of  these 
certifications.  Temporary  certiHcation  of 
persons  is  provided  by  the  proposed 
rule,  pending  prompt  completion  of  the 
certification  requirements. 

These  proposed  certification 
requirements  are  identical  to  the 
certificaiton  requirements  in  the  final 
rule  for  Part  70  (Respirable  dust 
sampling  in  undergroimd  coal  mines) 
and  the  proposed  rule  for  Part  90  (Coal 
miners  who  have  evidence  of  the 
development  of  pneumoconiosis).  It  is 
therefore  proposed  that  persons  certified 
under  Part  70,  this  proposed  rule,  or  Part 
90  would  be  “certified  persons”  for  the 
purposes  of  any  of  these  three  rules. 

1.  Maintaining  and  calibrating 
respirable  dust  sampling  equipment.  To 
be  certified  in  maintenance  and 
calibration  of  sampling  equipment, 
persons  would  be  required  to  pass  an 
MSHA  examination  on  maintenance 
and  calibration  procedures.  The 
essential  maintenance  requirement 
proposed  is  that  approved  sampling 
devices  be  maintained  in  a  condition 
such  that  they  will  perform  as  approved 
under  Part  74  of  Title  30,  Code  of 
Federal  Regulations.  Approved  sampling 
devices  would  be  required  to  be 
calibrated  in  accordance  with  MSHA 
Informational  Report  No.  1121, 

“Standard  Calibration  and  Maintenance 


procedures  for  Wet  Test  Meters  and 
Coal  Mine  Respirable  Dust  Samplers 
(Supersedes  IR 1073).” 

2.  Collecting  respirable  dust  samples. 
To  be  certified  under  the  proposed  rule 
to  collect  respirable  dust  samples, 
persons  would  be  required  to  pass  an 
MSHA  examination  on  sampling  of 
respirable  coal  mine  dust.  Careful 
examination  and  testing  of  respirable 
dust  sampling  devices  would  be 
required  immediately  prior  to  the  start 
of  each  shift  during  which  samples  were 
to  be  collected.  This  examination  and 
testing  could  be  done  by  a  person 
holding  either  of  the  certifications 
provided  by  the  rule  and  would  include 
testing  the  battery  voltage  and 
examining  all  external  components  of 
the  sampling  devices  to  be  used.  Any 
necessary  external  maintenance  to 
assure  the  sampling  devices  were  clean 
and  in  proper  working  condition  would 
be  required  to  be  performed  at  this  time 
by  any  certified  person.  It  is  also 
proposed  that  each  sampling  device  be 
examined  at  least  twice  during  each 
sampling  shift.  These  examinations 
would  be  required  to  be  made  only  by  a 
person  certified  to  collect  samples.  The 
first  examination  would  be  required  to 
be  made  during  the  second  hour  after 
the  sampling  devices  are  put  into 
operation  on  a  sampling  shift.  This 
examination  is  intended  to  assure  the 
sampling  devices  are  operating  properly 
and  at  the  proper  flowrate.  Any 
necessary  adjustment  in  the  flowrate 
would  be  required  to  be  made  at  this 
time  by  a  person  certified  to  collect 
samples.  'The  second  examination  is 
proposed  to  be  made  during  the  last 
hour  the  sampling  devices  are  operated 
during  the  shift.  If  the  proper  flowrate 
has  not  been  maintained,  the  sample 
would  still  be  required  to  be  transitted 
to  MSHA  under  the  proposed  rule,  but 
with  a  notation  made  by  the  certified 
person  indicating  an  improper  flowrate. 

F.  Miner  Participation 

Under  the  proposed  rule,  operators 
would  be  required  to  give  the 
representative  of  miners  an  opportunity 
to  participate  in  the  sampling 
procedures.  The  proposal  includes  an 
opporutnity  fo  the  representative  of 
miners  to  observe  maintenance  and 
calibration  of  sampling  devices,  if 
conducted  on  mine  property;  preshift 
examination  and  testing  of  sampling 
devices;  distribution,  placement  and 
collection  of  sampling  devices;  all  on* 
shift  examination  of  sampling  devices; 
removal  of  the  samples  from  the 
samplng  devices  at  the  end  of  the  shift; 
and  transmittal  of  the  samples  to 
MSHA. 


Miner  participation  in  the  sampling 
program  was  repeatedly  cited  by  the 
miners  as  a  deficiency  in  the  proposed 
rule  for  Part  70,  Respirable  dust 
sampling  in  underground  coal  mines.  A 
full  discussion  of  these  comments  is 
provided  in  the  proposed  amendment  to 
Part  70  concerning  miner  participation 
which  is  contained  in  Part  III  of  today’s 
Federal  Register.  The  manner  and  extpnt 
of  miner  participation  set  forth  in  this 
proposed  rule  is,  MSHA  believes, 
responsive  to  the  concerns  expressed  by 
the  miners.  However,  MSHA  is  aware 
that  there  remain  questions  as  to  the 
mechanics  of  integrating  miner 
participation  into  the  sampling 
procedures.  One  of  the  most  significant 
issues  concerns  compensation  of  the 
miner  participants.  At  this  point  in  the 
rulemaking  process,  MSHA  believes  that 
representatives  of  miners  are  entitled  to 
compensation  for  the  time  spent 
participating  in  the  sampling  process. 
MSHA  is  hopeful  that  during  the 
rulemaking  process  and  through 
dialogue  between  the  coal  industry  and 
labor  representatives,  agreement  may  be 
reached  on  questions  related  to 
implementation  of  miner  participation. 

Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  proposed  rule  are:  Joseph 
A.  Lamonica  and  Gleim  R.  Tirmey, 
Division  of  Health,  Mine  Safety  and 
Health  Administration;  Frank  A.  White, 
Office  of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration;  and  Edward  P.  Clair 
and  Edward  C.  Hugler,  Division  of  Mine 
Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

Regulatory  Ailhlysis 

It  has  been  determined  that  a 
regulatory  analysis  is  not  required  for 
this  proposed  rule  under  the  Department 
of  Labor’s  guidelines  for  implementing 
Executive  Order  12044  (44  HI  5570, 
January  26, 1979.  It  is  estimated  that  the 
changes  in  the  sampling  requirements 
contained  in  this  proposed  rule  will 
result  in  a  first  year  cost  to  the  coal 
industry  of  approximately  $1,650,000. 

Public  Hearing  Procedures 

Public  hearing's  on  these  proposed 
amendments  to  Part  71,  together  with 
proposed  amendments  to  Parts  70  and 
90,  will  be  held  on  June  3  and  June  5, 

1980.  The  purpose  of  the  public  hearings 
is  to  receive  relevant  evidence 
concerning  the  proposed  rules.  In  order 
to  assure  that  all  interested  persons  will 
have  an  opportunity  to  participate  in 
these  public  hearings,  each  oral 
presentation,  whether  addressing  the 
proposed  amendments  to  all  three  parts 
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or  just  one  part,  will  be  limited  to  20 
minutes.  Participants  may  wish  to 
concentrate  their  oral  presentations 
upon  the  issues  which  most  interest  and 
affect  them  and  submit  written 
comments  on  other  issues. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  There  will  be  no  cross- 
examination  of  persons  making 
statements,  although  at  the  discretion  of 
the  chairperson,  supplemental  * 
statements  by  those  presenting  evidence 
may  be  permitted.  Although  formal  rules 
of  evidence  will  not  apply,  the 
chairperson  may,  in  his  or  her 
discretion,  exclude  irrelevant  or  unduly 
repetitious  material.  A  verbatim 
transcript  of  the  proceedings  will  be 
taken  and  all  written  comments  and 
data  submitted  will  be  included  in  the 
record.  The  transcript  of  the  proceedings 
shall  be  available  for  public  inspection, 
and  the  record  shall  remain  open  until 
June  20, 1980  for  the  submission  of 
supplementary  statements  or  data. 

Dated:  March  28, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

1.  It  is  proposed  to  amend  Part  71  of 
Subchapter  O,  Chapter  I,  Title  30,  Code 
of  Federal  Regulations,  by  revising 
Subparts  A  and  B,  redesignating 
Subparts  C  and  D  as  Subparts  H  and  1, 
and  adding  new  Subparts  C  and  D  as  set 
forth  below: 

PART  71— MANDATORY  HEALTH 
STANDARD— SURFACE  WORK  AREAS 
OF  UNDERGROUND  COAL  MINES  AND 
SURFACE  COAL  MINES 

Subpart  A— General 

Sec. 

71.1  Scope. 

71.2  Definitions. 

Subpart  B— Dust  Standards. 

71.100  Respirable  dust  standard. 

71.101  Respirable  dust  standard  when 
quartz  is  present. 

Subpart  C— Sampling  Procedures. 

71.201  Sampling;  general  requirements. 

71.202  Certihed  person;  sampling. 

71.203  Certified  person;  maintenance  and 
calibration. 

71.204  Approved  sampling  devices; 
maintenance  and  calibration. 

71.205  Approved  sampling  devices; 
operation;  air  flowrate. 

71.206  Approved  sampling  devices; 
equivalent  concentrations. 

71.207  Designation  of  work  positions. 

71.208  Bimonthly  sampling;  designated 
surface  work  positions. 

71.209  Respirable  dust  samples; 
transmission  by  operator. 

71.210  Respirable  dust  samples;  report  to 
operator;  posting. 


Sec. . 

71.220  Status  change  reports. 

71.230  Miner  participation. 

Subpart  D— Respirable  Dust  Control  Plans. 

71.300  Respirable  dust  control  plan;  filing 
requirements. 

71.301  Respirable  dust  control  plan; 
approval  by  District  Manager,  miner 
participation  and  posting;  operator 
review. 

***** 

Subpart  H— Airborne  Contaminants 

71.700  Inhalation  hazards;  threshold  limit 
values  for  gases,  dusts,  fumes,  mists,  and 
vapors. 

71.701  Sampling;  general  requirements. 

71.702  Asbestos  dust  standard; 
measurement. 

Subpart  I— Noise  Standard 

71.800  Noise  standard;  general 
requirements. 

71.801  Measurement  of  noise  levels. 

71.802  Initial  noise  level  survey. 

71.803  Periodic  noise  level  survey. 

71.804  Supplemental  noise  level  survey; 
reports  and  certification. 

71.805  Violation  of  noise  standard;  notice  of 
violation;  action  required  by  operator. 

Authority:  Sections  101  and  103(h)  of  the 

Federal  Mine  Safety  and  Health  Act  of  1977, 

Pub.  L  91-173  as  amended  by  Pub.  L  95-164, 

91  Stat.  1291  and  1299  (30  U.S.C.  811  and 

813(h)). 


This  Part  71  sets  forth  mandatory 
health  standards  for  each  surface  coal 
mine  and  for  the  surface  work  areas  of 
each  underground  coal  mine  subject  to 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

§  71.2  Definitions. 

For  the  puropose  of  this  Part  71,  the 
term: 

(a)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164. 

(b)  “Active  workings”  means  any 
place  in  a  surface  work  area  of  an 
underground  coal  mine  or  in  a  surface 
coal  mine  where  miners  are  normally 
required  to  work  or  travel. 

(c)  “Certified  person”  means  an 
individual  certified  by  the  Secretary  in 
accordance  with  §  70.202,  §  71.202  or 

§  90.202  (Certified  person;  sampling)  to 
take  respirable  dust  samples  required  by 
this  part  or  certified  in  accordance  with 
§  70.203,  §  71.203  or  §  90.203  (CerUfied 
person;  maintenance  and  calibration)  to 
perform  the  maintenance  and 
calibration  of  respirable  dust  sampling 
equipment  as  required  by  this  part. 

(d)  “Concentration”  means  a  measure 
of  the  amount  of  a  substance  contained 
per  unit  volume  of  air. 


(e)  “Designated  work  position”  means 
a  work  position  designated  under 

§  71.207  (Designation  of  work  positions). 

(f)  “District  Manager”  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine 
located. 

(g)  “MRE  instnunent"  means  the 
gravimetric  dust  sampler  with  a  four 
channel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

(h)  “MSHA”  means  the  Mine  Safety 
and  Health  Administration  of  the 
Department  of  Labor. 

(i)  “Normal  work  shift”  means  a  shift 
during  which  routine  day-to-day 
activities  are  occnirring  in  the  designated 
work  position  and  in  the  rest  of  the 
mine. 

(j)  “Quartz”  means  crystalline  silicon 
dioxide  (SiOa)  not  chemically  combined 
with  other  substances  and  having  a 
distinctive  physical  structure. 

(k)  “Representative  of  miners”  means 
any  person  or  organizaton  which 
represents  two  or  more  miners  at  a  coal 
mine  for  the  purposes  of  the  Act 

(l)  “Respirable  dust”  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secreteuy  of  Health,  Education,  and 
Welfare  in  accordance  with  Part  74 
(Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title.  Sampling  device 
approvals  issued  by  the  Secretary  of  the 
Interior  and  Secretary  of  Health, 
Education,  and  Welfare  are  continued  in 
effect. 

(m)  “Secretary”  means  the  Secretary 
of  Labor  or  his  delegate. 

(n)  “Surface  area”  means  a  specific 
physical  portion  of  a  surface  coal  mine 
or  surface  area  of  an  imderground  coal 
mine.  These  areas  are  assigned  a  four 
digit  identification  number  by  MSHA 
such  as:  Pit  No.  001-0,  No.  4  Shop  901-0, 
Preparation  Plant  900-0,  etc. 

(o)  “Surface  coal  mine”  means  a 
surface  area  of  land  and  all  structures, 
facilities,  machinery,  tools,  equipment, 
excavations,  and  other  property,  real  or 
personal,  placed  upon  or  above  the 
surface  of  such  land  by  any  person,  used 
in,  or  to  be  used  in,  or  resulting  from,  the 
work  of  extracting  in  such  area 
bituminous  coal,  lignite,  or  anthracite 
fi'om  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted, 
including  custom  coal  preparation 
facilities. 

(p)  “Surface  installation”  means  any 
structure  in  which  miners  work  in  the 
surface  work  areas  of  an  underground 
coal  mine  or  at  a  siu^ace  coal  mine. 

(q)  “Surface  work  area  of  an 
underground  coal  mine”  means  the 


Subpart  A— General 
§  71.1  Scope. 
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surface  areas  of  land  and  all  structures, 
facilities,  machinery,  tools,  equipment, 
shafts,  slopes,  excavations,  and  other 
property,  real  or  personal,  placed  upon 
or  above  the  surface  of  such  land  by  any 
person,  used  in,  or  to  be  used  in,  or 
resulting  from,  the  work  of  extracting 
bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  underground 
by  any  means  or  method,  and  the  work 
of  preparing  the  coal  so  extracted,  • 
including  custom  coal  preparation 
facilities. 

(r)  “Surface  worksite"  means  any  area 
at  which  miners  work  in  the  siuface 
work  areas  of  an  imderground  coal  mine 
or  in  any  area  of  the  surface  coal  mine. 

(s)  “Valid  respirable  dust  sample” 
means  a  respirable  dust  sample 
collected  and  submitted  as  required  by 
this  part,  and  not  voided  by  M3HA. 

(t)  “Work  of  preparing  the  coal" 
means  the  breaking,  crushing,  sizing, 
cleaning,  washing,  drying,  mixing, 
storing,  and  loading  of  bituminous  coal, 
lignite,  or  anthracite,  and  such  other 
woric  of  preparing  such  coal  as  is 
usually  done  by  the  operator  of  the  coal 
mine. 

(u)  “Work  position"  means  an 
occupation  identified  by  a  code  number 
describing  a  location  to  which  a  miner  is 
assigned  in  the  performance  of  his  or  her 
normal  duties. 

Subpart  B— Dust  Standards 

§  71.100  Respirable  dust  standards. 

Each  operator  shall  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  each  miner  in 
the  active  workings  of  each  mine  is 
exposed  at  or  below  2.0  milligrams  of 
respirable  dust  per  cubic  meter  of  air  as 
measured  with  an  approved  sampling 
device  and  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  S  71.206  (Approved  sampling 
devices;  equivalent  concentrations). 

§  71.101  Respirable  dust  standard  when 
quartz  Is  present 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz,  the 
operator  shall  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  each  miner  in  the  active 
workings  is  exposed  at  or  below  a 
concentration  of  respirable  dust, 
expressed  in  milligrams  per  cubic  meter 
of  air  as  measured  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  71.206  (Approved 
sampling  devices;  equivalent 


concentrations),  computed  by  dividing 
the  percent  of  quartz  into  the  number  10. 

Example:  The  respirable  dust  associated 
with  a  designated  work  position  contains 
quartz  in  the  amount  of  20%.  Therefore,  the 
average  concentration  of  respirable  dust  in 
the  mine  atmosphere  associated  with  that 
designated  surface  work  position  shall  be 
continuously  maintained  at  or  below  0.5 
milligrams  or  respirable  dust  per  cubic  meter 
of  air  (10/20=0.5  mg/m*). 

Subpart  C— Sampling  Procedures 

§  71 .20 1  Sampling;  general  requirements. 

(a)  Each  operator  shall  take  respirable 
dust  samples  of  the  concentration  of 
respirable  dust  in  the  active  workings  of 
the  mine  as  required  by  this  part  with  a 
sampling  device  approved  by  the 
Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare  under  Pfurt  74 
(Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title. 

(b)  Sampling  devices  shall  be  worn  or 
carried  directly  to  and  from  the 
designated  work  position  to  be  sampled 
and  shall  remain  operational  during  the 
entire  shift  or  for  8  hours,  whichever 
time  is  less. 

(c)  Upon  request  from  the  District 
Manager,  the  operator  shall  submit  the 
date  on  which  collecting  any  respirable 
dust  samples  required  by  this  part  will 
begin. 

(d)  During  the  time  for  abatement 
fixed  in  a  citation  for  violation  of 

S  71.100  (Respirable  dust  standard)  or 
§  71.101  (Respirable  dust  standard  when 
quartz  is  present),  the  operator  shall 
take  corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
within  the  permissible  concentration 
and  then  sample  each  normal  work  shift 
until  five  valid  respirable  dust  samples 
are  taken. 

{  71.202  Certified  person;  sampling. 

'  (a)  The  respirable  dust  sampling 
required  by  this  part  shall  be  done  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  .pass 
the  MSHA  examination  on  sampling  of 
respirable  coal  mine  dust. 

(c)  A  person  may  be  temporarily 
certified  by  MSHA  to  take  respirable 
dust  samples  if  the  person  receives 
instructions  from  an  authorized 
representative  of  the  Secretary  in  the 
methods  of  collecting  and  submitting 
samples  under  this  rule.  The  temporary 
certification  shall  be  withdrawn  if  the 
person  does  not  successfully  complete 
the  examination  conducted  by  MSPIA 
on  sampling  of  respirable  coal  mine  dust 
within  six  months  from  the  issue  date  of 
the  temporary  certification. 


S  71.203  Certified  person;  maintenance 
and  calit>ration. 

(a)  Approved  sampling  devices  shall 
be  maintained  and  calibrated  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  maintenance 
and  calibration  procedures  for 
respirable  dust  sampling  equipment. 

(c)  A  person  may  W  temporarily 
certified  by  MSHA  to  maintain  and 
calibrate  approved  sampling  devices  if 
the  person  receives  instructions  from  an 
authorized  representative  of  the 
Secretary  in  the  maintenance  and 
calibration  procedures  for  respirable 
dust  sampling  equipment  under  this  rule. 
The  temporary  certification  shall  be 
withdrawn  if  the  person  does  not 
successfully  complete  the  examination 
conducted  by  MSHA  on  maintenance 
and  calibration  procedures  for 
respirable  dust  sampling  equipment 
within  six  months  from  the  issue  date  of 
the  temporary  certification. 

§  71.204  Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  Part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  No.  1121,  “Standard  Calibration 
and  Maintenance  Procedures  for  Wet 
Test  Meters  and  Coal  Mine  Respirable 
Dust  Samples  (Supersedes  IR 1073),  ”  by 
a  person  certified  in  accordance  with 

§  71.203  (Certified  person;  maintenance 
and  calibration). 

(b)  Approved  sampling  devices  shall 
be  calibrated  at  the  flowrate  of  2.0  liters 
of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health,  Education, 
and  Welfare  for  the  particular  device, 
before  they  are  put  into  service  and  at 
intervals  not  to  exceed  200  hours  of 
operating  time  thereafter. 

(c)  A  calibration  mark  shall  be  placed 
on  the  flowmeter  of  each  approved 
sampling  device  to  indicate  the  proper 
position  of  the  float  when  the  sampler  is 
operating  at  a  flowrate  of  2.0  liters  of  air 
per  minute  or  other  flowrate  as 
prescribed  by  the  Secretary  and  the 
Secretary  of  Health.  Education,  and 
Welfare  for  the  particular  device.  The 
standard  to  denote  proper  flowrate  is 
when  the  lowest  part  of  the  float  is 
tangent  to  the  top  of  the  calibration 
mark. 

(d)  Approved  sampling  devices  shall 
be  tested  and  examined  immediately 
before  each  sampling  shift  and 
necessary  external  maintenance  shall  be 
performed  to  assure  that  the  sampling 
devices  are  clean  and  in  proper  working 
condition  by  a  person  certified  in 
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accordance  with  §  71.202  (CertiHed 
person;  sampling]  or  §  71.203  (Certified 
person;  maintenance  and  calibration). 
This  testing  and  examination  shall 
include  the  following: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmium  cell  batteries  shall  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 
cadmium  cell  batteries  shall  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
the  manufacturer's  nominal  voltage  per 
cell  value; 

(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt; 

(3)  Examination  of  the  inner  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing 
on  the  approved  sampling  device  to 
assure  that  it  is  clean  and  free  of  leaks; 
and, 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
hnder  and  cassette  to  assure  that  they 
are  rigid,  in  alignment,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a), 
MSHA  Informational  Report  No.  1121 
referenced  in  paragraph  (a)  of  this 
section  is  hereby  incorporated  by 
reference  and  made  a  part  of  this 
section  as  if  it  was  set  forth  in  full.  The 
incorporated  publication  is  available 
without  charge  at  each  Coal  Mine  Safety 
and  Health  District  and  Subdistrict 
office  of  MSHA  and  is  on  file  at  the 
Office  of  the  Federal  Register 
Information  Center.  Any  future 
amendments  to  MSHA  Informational 
Report  No.  1121  will  be  announced  in 
the  Federal  Register.  This  incorporation 
by  reference  was  approved  March  25, 
1980  by  the  Director  of  the  Office  of  the 
Federal  Register. 

§  71.205  Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  approved  in 
accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this  title 
shall  be  operated  at  the  flowrate  of  2.0 
liters  of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health,  Education, 
and  Welfare  for  the  particular  device. 

(b)  Each  approved  sampling  device 
shall  be  examined  each  shift  by  a 
person  certiRed  in  acordance  with 

§  71.202  (Certifred  person;  sampling) 
during  the  second  hour  after  being  put 
into  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 


flowrate  is  not  maintained,  necessary 
adjustments  shall  be  made  by  the 
certified  person. 

(c)  Each  sampling  device  shall  be 
examined  each  shift  by  a  peron  certified 
in  accordance  with  §  71.202  (Certifred 
person;  sampling)  during  the  last  hour  of 
operation  to  assure  that  the  sampling 
device  is  operating  properly  and  at  the 
proper  flowrate.  If  the  proper  flowrate  is 
not  maintained,  the  respirable  dust 
sample  shall  be  transmitted  to  MSHA 
with  a  notation  by  the  certifred  person 
on  the  dust  data  card  stating  that  the 
proper  flowrate  was  not  maintained. 

§  71.206  Approved  sampling  devices; 
equivalent  concentrations. 

The  concentration  of  respirable  dust 
shall  be  determined  by  dividing  the 
weight  of  dust  in  milligrams  collected  on 
the  frlter  of  an  approved  sampling 
device  by  the  volume  of  air  in  cubic 
meters  passing  through  the  frlter  and 
then  converting  that  concentration  to  an 
equivalent  concentration  as  measured 
with  an  MRE  instrument.  To  convert  a 
concentration  of  respirable  dust  as 
measure  with  an  approved  sampling 
device  to  an  equivalent  concentration  of 
respirable  dust  as  measured  with  an 
MRE  instrument,  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  shall  be 
multiplied  by  the  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used,  and  the 
product  shall  be  the  equivalent 
concentration  as  measured  with  an  MRE 
instrument. 

§  71.207  Designation  of  work  positions. 

(a)  The  District  Manager  shall 
designate  the  work  positions  at  each 
surface  coal  mine  and  surface  work  area 
of  an  underground  coal  mine  for 
respirable  dust  sampling  under  §  71.208 
(Bimonthly  sampling;  designated  work 
positions).  The  District  Manager  shall 
designate  for  sampling  each  work 
position  at  the  mine  where  an  average 
concentration  of  respirable  dust 
exceeding  the  standard  in  §  71.100 
(Respirable  dust  standard]  or  §  71.101 
(Respirable  dust  standard  when  quartz 
is  present]  of  this  part  has  been 
measured  by  one  or  more  samples. 

(b)  The  District  Manager  may 
withdraw  the  designation  of  a  work 
position  for  sampling  if  respirable  dust 
samples  taken  in  accordance  with  this 
part  and  samples  taken  by  MSHA 
demonstrate  continuing  compliance  with 
the  standard  in  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present)  for  at 
least  6  months. 


§  71.208  Bimonthly  sampling;  designated 
work  position. 

(a)  Each  operator  shall  take  one  valid 
respirable  dust  sample  from  each 
designated  work  position  on  a  normal 
work  shift  during  each  bimonthly  period 
beginning  with  the  bimonthly  period 
following  the  effective  date  of  this  part. 
The  bimonthly  periods  are: 

Feb.  1-Mar.  31 
Apr.  1-May  31 
June  1-July  31 
Aug.  l-5ept.  30 
Oct.  1-Nov.  30 
Dec.  1-Jan.  31 

(b)  When  the  respirable  dust  standard 
is  changed  in  accordance  with  §  71.101 
(Respirable  dust  standard  when  quartz 
is  present),  respirable  dust  sampling  of 
designated  work  positions  shall  begin  on 
the  frrst  normal  work  shift  during  the 
next  bimonthly  period  following 
notifrcation  of  such  change  from  MSHA. 

(c)  Upon  notifrcation  from  MSHA  that 
any  respirable  dust  sample  taken  from  a 
designated  work  position  to  meet  the 
requirements  of  paragraph  (a)  or  (b)  of 
this  section  exceeds  ^e  applicable 
standard  in  §  71.100  (Respirable  dust 
standard)  or  71.101  (Respirable  dust 
standard  when  quartz  is  present],  the 
operator  shall  take  frve  valid  respirable 
dust  samples  from  that  designated  work 
position  within  15  calendar  days.  The 
operator  shall  begin  such  sampling  on 
the  first  day  on  which  there  is  a  normal 
work  shift  following  the  day  of  receipt  of 
notifrcation. 

(d)  Upon  issuance  of  a  citation  for  a 
violation  of  §  71.100  (Respirable  dust 
standard)  or  §  71.101  (Respirable  dust 
standard  when  quartz  is  present) 
involving  a  designated  work  position, 
paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  not  apply  to  that 
designated  work  position  until  the 
violation  is  abated  in  accordance  with 
§  71.201(d)  (Sampling;  general 
requirements). 

(e)  Unless  otherwise  directed  by  the 
District  Manager,  designated  work 
position  samples  shall  be  taken  by 
placing  the  sampling  device  as  follows: 

(1)  Equipment  operator.  On  the 
equipment  operator  or  on  the  equipment 
within  36  inches  of  the  operator’s 
normal  working  position; 

(2)  Non-equipment  operators.  On  the 
miner  assigned  to  the  designated  work 
position  or  at  a  location  that  represents 
the  maximum  concentration  of  dust  to 
which  the  miner  is  exposed. 

§  71.209  Respirable  dust  samples; 
transmission  by  operator. 

(a)  The  opertor  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
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provided  by  the  manufacturer  of  the 
niter  cassette  to: 

Respirable  Dust  Processing  Laboratory 
Pittsburgh  Technical  Support  Center. 
4800-D  Forbes  Avenue,  IHttsburgh. 
Pennsylvania  15213. 
or  to  any  other  address  designated  by 
the  District  Manager. 

(b)  The  operator  shall  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any.Hlter 
cassette  before  or  after  it  is  used  to 
fulfill  the  requirements  of  this  part. 

(c)  A  person  certified  in  accordance 
with  §  71.202  (Certified  person; 
sampling)  shall  properly  complete  the 
dust  data  card  that  is  provided  by  the 
manufacturer  for  each  filter  cassette. 
The  card  shall  have  an  identification 
number  identical  to  that  on  the  cassette 
used  to  take  the  sample  and  be 
submitted  to  MSHA  with  the  sample. 
Each  card  shall  be  signed  by  the  . 
certified  person  and  shall  include  that 
person's  certification  number. 

Respirable  dust  samples  with  data  cards 
not  properly  completed  will  be  voided 
by  MSHA. 

(d)  All  respirable  dust  samples 
collected  by  the  operator  shall  be 
considered  taken  to  fulfill  the  sampling 
requirements  of  Parts  70,  71  or  90  of  this 
title,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  District  Manager,  prior  to  the 
intented  sampling  shift,  as  a  sample  to 
be  used  for  purposes  other  than  required 
by  Parts  70, 71  or  90  of  this  title. 

(e)  Respirable  dust  samples  received 
by  MSHA  in  excess  of  those  required  by 
this  part  shall  be  considered  invalid 
samples. 

S  71.210  Respirable  dust  samples;  report 
to  operator;  posting. 

(a)  The  Secretary  shall  provide  the 
operator  with  a  report  of  ^e  following 
data  on  respirable  dust  samples  as  soon 
as  practicable: 

(1)  The  mine  identification  number, 

(2)  The  designated  work  position  at 
the  mine  from  which  the  samples  were 
taken; 

(3) The  concentration  of  respirable 
dust,  expressed  in  milligrams  per  cubic 
meter  of  air,  for  each  valid  sample; 

(4)  The  average  concentration  of 
respirable  dust  expressed  in  milligrams 
per  cubic  meter  of  air,  for  all  valid 
samples; 

(5)  The  occupation  code,  where 
applicable;  and 

(6)  The  reason  for  voiding  any 
samples. 

(b)  Upon  receipt,  the  operators  shall 
post  this  data  on  the  mine  bulletin  board 
for  at  least  31  days. 


S  71.220  Status  change  reports. 

(a)  If  there  is  a  change  in  operational 
status  that  affects  the  respirable  dust 
sampling  requirements  of  this  part,  the 
operator  shdl  report  the  change  in 
operational  status  of  the  mine  or 
designated  work  position  to  the  MSHA 
District  Offlce  or  to  any  other  MSHA 
ofiice  designated  by  the  District 
Manager..  Status. changes  shall  be 
reported  in  writing  within  3  working 
days  after  the  status  change  has 
occurred. 

(b)  Each  specific  operational  status  is 
defined  as  follows: 

(1)  Underground  mine: 

(1)  Producing— Has  at  least  one 
mechanized  mining  imit  producing 
materiaL 

(ii)  Nonproducing— no  material  is 
being  j)roduced. 

(iU)  Abandoned— fho  work  of  all 
miners  has  been  terminated  and 
production  activity  has  ceased. 

(2)  Surface  mine: 

(i)  Producing — normal  activity  is 
occurring  and  coal  is  being  produced  or 
processed  or  other  material  is  being 
handled  or  removed. 

(ii)  Nonproducing — normal  activity  is 
not  occurring  and  coal  is  not  being 
produced  or  processed  or  other  material 
is  not  being  handled  or  removed. 

(iii)  Abandoned— fhe  work  of  all 
miners  has  been  terminated  and  all 
activity  has  ceased. 

(3)  Designated  surface  work  position. 

(i)  Producing — ^normal  activity  is 
occurring. 

(ii)  Nonproducing — ^normal  activity  is 
not  occurring. 

(iii)  Abandoned— atie  dust  generating 
source  has  been  withdrawn  and  activity 
has  ceased. 

$  71.230  Miner  participation. 

(a)  In  carrying  out  the  provisions  of 
this  Subpart  C,  each  operator  shall 
provide  an  opportunity  for  the 
representative  of  miners  at  the  mine  to: 

(1)  Observe  the  maintenance  and 
calibration  of  sampling  devices,  if 
conducted  on  mine  property: 

(2)  Observe  the  testing  and 
examination  of  sampling  device  before 
each  sampling  shift; 

(3)  Observe  the  distribution, 
placement  and  collection  of  sampling 
devices  used  to  take  dust  samples; 

(4)  Observe  all  onshift  examinations 
of  sampling  devices; 

(5)  Observe  the  removal  of  samples 
from  sampling  devices;  and 

(6)  Observe  the  transmittal  of  samples 
to  MSHA. 

(b)  The  representative  of  miners 
employed  by  the  operator  shall  be 
compensated  by  the  operator  for 
participating  as  provided  by  paragraph 


(a)  of  this  section  in  the  respirable  dust 
sampling  procedimes. 

§  71.300  Respirable  dust  control  plan; 
filing  requirements. 

(a)  Within  15  calendar  days  after  the 
date  a  citation  is  issued  for  violation  of 
S  71.100  (Respirable  dust  standard)  or 

§  71.101  (Respirable  dust  standard  when 
quartz  is  present),  the  operator  shall 
submit  a  written  respirable  dust  control 
plan  to  the  District  Manager  for 
approval.  The  respirable  dust  control 
plan  and  revisions  thereof  shall  be 
suitable  to  the  conditions  and  the  mining 
system  of  the  coal  mine  and  shall  be 
adequate  to  continuously  maintain 
respirable  dust  within  the  permissible 
concentration  at  the  surface  work 
position  identified  in  the  citation. 

(b)  Each  respirable  dust  control  plan 
shall  include  at  least  the  following: 

(1)  The  mine  and  surface  area 
identification  number  assigned  by 
MSHA,  the  company  name,  mine  name, 
mine  address,  and  mine  telephone 
number  and  the  name,  address  and 
telephone  number  of  the  principal 
officer  in  charge  of  health  and  safety  at 
the  mine; 

(2)  The  specific  designated  work 
positions  at  the  mine  to  which  the  plan 
applies; 

(3)  A  detailed  description  of  the 
specific  respirable  dust  control 
measures  designed  to  achieve  and 
maintain  compliance  with  the  respirable 
dust  standard  applicable  at  the  mine; 
and 

(4)  A  detailed  description  of  how  the 
respirable  dust  control  measures  would 
be  implemented  by  the  operator, 
including  at  least  the  specific  time,  place 
and  manner  the  control  measures  would 
be  used. 

S  71.301  Respirable  dust  control  plan; 
approval  by  District  Manager;  miner 
participation  and  posting;  operator  review. 

(a)  The  District  Manager  will  approve 
respirable  dust  control  plans  on  a  mine- 
by-mine  basis.  When  approving 
respirable  dust  control  plans,  the 
District  Manager  shall  consider  whether: 

(1)  The  respirable  dust  control 
measures  would  be  likely  to  achieve  and 
maintain  compliance  with  the  respirable 
dust  standard  and; 

(2)  The  operator’s  compliance  with  all 
provisions  of  the  respirable  dust  control 
plan  could  be  objectively  ascertained  by 
MSHA. 

(b)  The  District  Manager  may  require 
additional  respirable  dust  sampling  to 
demonstrate  the  effectiveness  of  any 
control  measures  designed  by  the 
operator  to  achieve  and  maintain 
compliance  with  the  respirable  dust 
standard. 
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(c)  The  operator  shall  implement  and 
thereafter  comply  with  all  provisions  of 
each  respirable  dust  constrol  plan  upon 
notice  from  MSHA  that  the  respirable 
dust  control  plan  is  approved. 

(d)  The  operator  shall  provide  to  the 
representative  of  miners  and  post  on  the 
mine  bulletin  board  a  copy  of  each 
current  respirable  dust  control  plan 
approved  by  the  District  Manager. 

(e)  The  operator  may  review 
respirable  dust  control  plans  and  submit 
proposed  revisions  to  such  plans  to  the 
District  Manager  for  approval. 

|FR  Doc.  aO-10130  Filed  4-7-«l:  8:45  am) 

BILLING  CODE  4510-43-M 


30  CFR  Part  90 

Coal  Miners  Who  Have  Evidence  of  the 
Development  of  Pneumoconiosis 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Department  of 
Labor. 

action:  Proposed  rule  and  notice  of 
public  hearings. 

SUMMARY:  This  proposed  rule  would 
revise  30  CFR  Part  90  to  provide  miners 
employed  at  underground  coal  mines 
who  have  evidence  of  the  development 
of  pneumoconiosis  the  right  to  exercise 
an  option  to  work  in  an  area  of  the  mine 
with  a  respirable  dust  concentration  at 
or  below  1.0  milligrams  per  cubic  meter 
of  air,  the  right  to  retain  the  same  rate  of 
pay  received  in  the  miner’s  previous  job 
plus  any  wage  increases  accruing  to  the 
new  job;  and  the  right  to  work  in  an 
existing  job  on  the  same  shift  as  the 
miner  worked  prior  to  being  transferred. 
In  addition,  the  operator  employing  Part 
90  miners  would  be  required  to  conduct 
a  bimonthly  sampling  program  involving 
each  Part  90  miner  in  accordance  with 
the  proposed  procedures.  This  proposed 
Part  90  is  authorized  by  section  101  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Act)  and  would  supercede  the 
interim  mandatory  health  standard  in 
section  203(b)  of  the  Act. 

Four  public  hearings  on  the  proposed 
rule  are  also  announced. 

DATES:  Written  comments  should  be 
received  by  June  2, 1980.  Public  hearings 
will  be  conducted  on  the  following 
dates: 

June  3, 1980 — Pittsburgh,  Pennsylvania 
june  3, 1980 — Lexington,  Kentucky 
June  5, 1980— Charleston,  West  Virginia 
June  5, 1980 — Denver,  Colorado 

Requests  to  make  an  oral  presentation 
for  the  record  at  the  hearing  should  be 
submitted  by  May  30, 1980.  The 
rulemaking  record  will  remain  open  until 
June  2(k  198a 

ADDRESSES:  Send  comments  and 
requests  to  make  an  oral  presentation  at 


the  hearings  to:  Mine  Safety  and  Health 
Administration.  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

llie  four  public  hearings  will  be  held 
at  the  following  locations  on  the  dates 
indicated  above  beginning  at  9:00  a.m.: 

U.S.  Bureau  of  Mines  Building,  Auditorium, 
First  Floor,  4800  Forbes  Avenue,  Pittsburgh, 
Pennsylvania  15213 

Holiday  Inn  North,  Burley  Room,  1-75  and 
Newtown  Pike,  Lexington,  Kentucky  40505 
University  of  Charleston,  Geary  Student 
Union,  Ballroom,  Third  Floor,  2300 
MacCorkle  Avenue,  S.E.,  Charleston,  West 
Virginia  25304 

U.S.  Post  Office,  Main  Office  Building,  Room 
269,  Auditorium,  1823  Stout  Street,  Denver, 
Colorado  80202 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  A.  White,  Office  of  Standards, 
Regulations  and  Variances,  MSHA,  703- 
235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Related  Rulemaking 

Section  203(b)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 

Pub.  L  91-173  (Coal  Act)  estabh'shed  the 
right  of  miners  employed  at  underground 
coal  mines  who  have  evidence  of  the 
development  of  pneumoconiosis  to  be 
afforded  the  option  of  transferring  to  a 
position  in  the  mine  which  would 
expose  the  miner  to  low  concentrations 
of  respirable  dust.  Section  203(b)(2)  of 
the  Coal  Act  set  the  respirable  dust 
concentration  standard  for  the  area  to 
which  the  miner  is  transferred  at  a  level 
of  1.0  milligrams  of  respirable  dust  per 
cubic  meter  of  air  (1.0  mg/m^  or.  if  that 
level  was  unattainable,  at  the  lowest 
attainable  concentration  below  2.0  mg/ 
m^.  Section  203(b)(3)  provided  that 
transferred  miners  must  receive 
compensation  at  not  less  than  the 
regular  rate  of  pay  received  immediately 
prior  to  transfer. 

Under  the  terms  of  section  201  of  the 
Coal  Act,  the  standards  established  by 
section  203(b)  are  interim  mandatory 
health  standards  which  may  be 
superceded  in  whole  or  in  part  by 
improved  mandatory  health  standards 
promulgated  under  the  provisions  of 
section  101  of  the  Coal  Act.  The  Federal 
Mine  Safety  and  Health  Amendments 
Act  of  1977,  Pub.  L  95-184  amended  the  • 
Coal  Act  but  did  not  alter  the  interim 
mandatory  health  standards  in  section 
203.  In  April  1978,  MSHA  began 
rulemaking  under  section  101  of  the  Act 
to  improve  die  mandatory  standards 
relating  to  underground  coal  miners  who 
have  evidence  of  the  development  of 
pneumoconiosis  by  ckculating  to 
interested  persons  for  ccmiment  a  draft 
proposal  to  revise  30  CFR  Part  90. 


Several  comments  were  received  on 
the  draft  and  have  been  fully  considered 
by  MSHA  in  developing  this  proposed 
rule.  In  addition  to  developing  revisions 
of  Part  90,  MSHA  has  also  been  engaged 
in  rulemaking  to  revise  30  CFR  Part  70, 
pertaining  to  respirable  dust  in 
underground  coal  mines  and  30  CFR  Part 
71  pertaining  to  respirable  dust  in 
surface  coal  mines  and  surface  work 
areas  of  underground  coal  mines.  A 
proposed  rule  for  Part  70  was  published 
on  November  16, 1977.  and  public 
hearings  were  conducted  in  July  1978. 
Many  of  the  provisions  contained  in  the 
proposed  Part  70  were  virtually  identical 
to  corresponding  provisions  in  the  drafts 
of  Part  71  and  Pari  90.  particularly  those 
concerning  general  sampling 
requirements,  certified  persons, 
maintenance  and  calibration,  sampling 
devices,  transmission  of  samples  and 
reports  of  status  changes.  Consequently, 
written  comments  and  oral  testimony 
received  concerning  these  provisions  in 
Part  70  were  gener^y  considered, 
where  appropriate,  in  making  revisions 
to  the  draft  proposals  for  Part  71  and 
Part  90. 

The  Hnal  Part  70  rule  is  published  in 
Part  II  of  today’s  Federal  Register.  Part 
III  of  today’s  Federal  Register  also 
contains  a  proposed  amendment  to  Part 
70  that  is  identical  to  the  provision  in 
the  proposed  Part  71  and  Part  90 
concerning  miner  participation.  A 
proposal  to  revise  Part  71,  respirable 
dust  in  surface  coal  mines  and  surface 
work  areas  of  underground  coal  mines, 
is  also  published  in  this  Part  lU  of 
today’s  Federal  Register. 


Section  203(3)  of  the  Act  requires  the 
operator  of  an  underground  coal  mine  to 
cooperate  with  the  Secretary  of  Health, 
Education,  and  Welfare  in  making 
available  to  each  underground  coal 
miner  the  opporhmity  to  have  chest  X- 
rays  to  detect  the  development  of 
pneumoconiosis.  This  medical  screening 
program  is  administered  under  the 
direction  and  supervision  of  the 
National  Institute  for  Occtqiational 
Safety  and  Health  (NIOSH)  of  the 
Department  of  Health,  Education,  and 
Welfare  (HEW).  Once  the  X-rays  are 
read  and  classified  in  a  manner 
prescribed  by  the  Secretary  of  HEW,  the 
miner  receives  notification  of  the 
interpretation  of  the  medical  finding 
along  with  a  letter  from  MSHA  advismg 
the  miner  of  his  or  her  rights.  Under  this 
proposed  rule,  if  the  methcal  finding 
reported  by  the  Secretary  of  HEW 
shows  evidence  of  the  development  of 


II.  Sununary  and  Analysis  of  the 
Proposed  Rule 

A.  Part  90  Miners 
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pneumoconiosis,  the  miner  would  be 
given  the  option  to  work  in  an  area  of 
the  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  would  not  exceed  1.0 
mg/m’  of  air.  If  the  miner  who  has 
evidence  of  pneumoconiosis  chooses  to 
exercise  the  option,  the  miner  would 
have  to  sign,  date  and  mail  the  Exercise 
of  Option  Form.  Any  miner  employed  at 
an  undergroimd  coal  mine  who 
exercises  the  option  to  work  in  a  low 
dust  area  of  the  mine  under  this  rule  and 
who  has  not  waived  this  option  would 
be  a  Part  90  miner  and  entitled  to  all 
rights  provided  by  the  proposed  rule. 
Any  miner  who  is  employed  at  an 
underground  coal  mine  and  has 
exercised  the  option  to  transfer  imder 
the  existing  Part  90  program  (§  90.20,  36 
FR  20601,  October  27, 1971),  and  who 
has  not  waived  these  rights,  would  also 
be  a  Part  90  miner  with  respect  to 
respirable  dust  standards,  retention  of 
previous  pay  rate,  future  pay  increases, 
and  shift  and  work  position  protection 
on  future  transfers  under  this  part. 

The  objective  of  the  proposed  rule  is 
to  improve  the  health  protection  of 
miners  by  increasing  miner  participation 
in  the  Part  90  program.  Various 
circumstances,  including  the  limited 
economic  protection  offered  by  section 
203(b)  of  the  act,  may  have  had  the 
effect  of  discouraging  eligible  miners 
from  exercising  their  option.  On 
September  30, 1979,  for  the 
approximately  8,600  underground  coal 
miners  who  had  been  notihed  since  late 
1970  that  they  were  eligible  for  the 
option  of  working  in  low  dust 
atmospheres,  only  1,350  miners  had 
taken  advantage  of  the  opportunity.  To 
increase  miner  participation  in  the  Part 
90  program,  the  proposed  rule  would 
provide  eligible  miners  with  significant 
additional  protections  against  fears 
about  job  security,  adverse  economic 
consequences,  undesirable  working 
hours,  wages  and  work  assignments. 

As  an  alternative  method  of  improving 
the  health  protection  of  miners,  MSHA 
has  considered  the  appropriateness  of 
providing  for  the  mandatory  transfer  of 
miners  who  have  evidence  of 
pneumoconiosis.  However,  MSHA  is 
aware  of  the  unique  problems  of  limited 
job  placement  alternatives  in  the  coal 
mining  industry  and  limited  job 
opportunities  in  many  coal  mining 
communities.  Under  such  conditions, 
MSHA  is  concerned  that  a  mandatory 
transfer  provision  will  have  serious 
adverse  impact  on  many  operations, 
particularly  on  small  mines  and  mining¬ 
intensive  communities  with  limited 
occupational  alternatives.  Moreover,  if 
miners  perceive  that  they  will  be 


adversely  affected  by  a  mandatory 
transfer,  they  may  be  reluctant  to 
participate  in  the  voluntary  X-ray 
program.  The  X-ray  program  is  essential 
to  timely  detection  of  pneumoconiosis 
and  initiation  of  the  Part  90  health 
protections. 

In  view  of  the  possible  problems  with 
a  mandatory  transfer  provision,  the 
proposed  rule  retains  the  option  to 
exercise  Part  90  rights  and  is  intended  to 
encourage  more  miners  to  exercise  the 
option.  However,  MSHA  will  monitor 
participation  rates  over  the  next  three 
years,  and  if  the  number  of  miners 
exercising  the  Part  90  option  does  not 
substantially  increase,  MSHA  will 
reconsider  the  appropriateness  of  a 
mandatory  transfer  program. 

B.  Respirable  Dust  Standards 

Proposed  Part  90  would  require  that 
the  average  concentration  of  respirable 
dust  in  the  mine  atmosphere  during  each 
shift  to  which  each  Part  90  miner  is 
exposed  be  continuously  maintained  at 
or  below  1.0  mg/m’  of  air.  It  should  be 
noted,  however,  that  the  presence  of 
quartz  in  the  mine  atmosphere  could 
result  in  a  respirable  dust  standard  set 
below  1.0  mg/m’  of  air. 

In  practical  effect,  the  proposed  part 
90  would  not  change  the  1.0  mg/m’ 
respirable  dust  standard  established  by 
the  Act.  Section  203(b)  of  the  Act 
provides  that  an  eligible  miner 
exercising  the  option  to  transfer  shall  be 
transferred  to  a  position  in  the  mine 
where  the  respirable  dust  in  the 
atmosphere  is  not  more  than  1.0  mg/m’, 
“or  if  such  level  is  not  attainable  in  such 
mine,  to  a  position  in  such  mine  where 
the  concentration  of  respirable  dust  is 
the  lowest  attainable  below  2.0  mg/m’.” 
Thus,  the  interim  mandatory  health 
standard  in  the  Act  prescribes  a 
respirable  dust  standard  of  1.0  mg/m’ 
for  transferred  miners,  but  permits  a 
higher  concentration  for  miners 
employed  in  mines  which  are  unable  to 
attain  the  1.0  mg/m’  standard. 

The  premise  of  this  proposal  is  that 
the  1.0  mg/m’ respirable  dust  standard 
is  attainable  at  all  mines.  MSHA 
believes  that  the  improved  mandatory 
health  standard  of  1.0  mg/m’  as  set  forth 
in  this  proposal  is  neither  burdensome 
nor  impracticable  for  mine  operators  to 
meet.  MSHA  data  shows  that  all  miners 
transferred  as  a  result  of  exercising 
rights  under  section  203(b)  of  the  Act 
have  been  assigned  to  positions  in 
which  the  average  respirable  dust 
concentration  of  1.0  mg/m’  was 
attainable.  Moreover,  an  MSHA  report, 
dated  November  14, 1979  and  based  on 
operator-submitted  respirable  dust 
samples,  confirms  the  ability  of 
operators  of  underground  coal  mines  to 


achieve  an  average  concentration  of 
respirable  dust  at  1.0  mg/m’  of  air  in  at 
least  some  areas  of  the  mine.  Of  1,064 
underground  coal  mines  that  had  been 
active  for  at  least  one  year  and 
submitted  samples  taken  on  at  least  Hve 
miners  during  that  time,  all  but  three 
mines  had  at  least  one  miner  on  which 
respirable  dust  sample  results  averaged 
1.0  mg/m’  of  air  or  less.  This  information 
was  based  on  285,079  samples  taken  on 
91,305  miners.  Similar  encouraging 
results  were  reported  for  mines 
employing  a  greater  number  of  miners. 
Of  641  mines  that  had  been  active  for  at 
least  one  year  and  submitted  samples 
taken  on  at  least  20  miners  during  that 
period,  only  one  mine  was  identified  as 
not  having  at  least  five  miners  on  which 
respirable  dust  sample  results  averaged 
1.0  mg/m’  or  less.  This  data  was 
obtained  from  263,281  samples 
submitted  on  86,587  miners.  The  report 
indicated  that  this  same  mine  is  among 
the  three  mines  identified  above  as  not 
having  at  least  one  miner  on  which 
respirable  dust  sample  results  average 
1.0  mg/m’  of  air  or  less.  MSHA  has  no 
evidence  suggesting  that  it  would  not  be 
feasible  for  the  three  mines  to  comply 
with  the  proposed  requirements  of  Part 
90. 

Under  this  proposal,  fifteen  days  after 
the  operator  receives  a  letter  of 
notification  from  MSHA  that  a  Part  90 
miner  is  employed  at  the  underground 
coal  mine,  the  operator  would  be 
required  to  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  to  which  that 
miner  is  exposed  at  or  below  1.0  mg/m’. 
The  proposed  rule  would  require  that 
the  operator  either  lower  the 
concentration  of  respirable  dust  to  meet 
the  1.0  mg/m’  standard,  or  assign  the 
Part  90  miner  to  an  area  of  the  mine 
where  the  average  concentration  of 
respirable  dust  does  not  exceed  1.0  mg/ 
m’.  In  instances  where  the  miner  is 
already  working  in  an  atmosphere 
which  complies  with  the  1.0  mg/m’ 
standard,  there  would  be  no  need  to 
lower  the  dust  concentration  or  to 
transfer  the  Part  90  miner.  If,  however, 
at  a  later  date,  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  to  which  this  miner 
was  exposed  exceeded  1.0  mg/m’,  the 
standard  would  be  violated. 

C.  Transfer  of  the  Part  ^  Miner 

Operators  may  choose  to  comply  with 
the  requirements  of  the  proposed 
respirable  dust  standard  by  transferring 
the  Part  90  miner  to  a  work  position  in  a 
low  dust  area  of  the  mine.  This  aspect  of 
the  proposal  is  derived  fi'om  the  interim 
mandatory  standard  of  section  203(b)  of 
the  Act,  but  is  changed  in  significant 
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ways  to  remove  obstacles  which  may 
have  prevented  miners  from  pursuing 
their  rights  under  section  203(b)  of  the 
Act.  The  proposed  revisions  of  Part  90 
should  minimke  this  reluctance  and  give 
greater  assurance  that  no  eligible  miner 
will  be  unduly  discouraged  from 
requesting  work  in  a  low  dust 
atmosphere. 

Under  the  interim  mandatory 
standard  in  section  203(b}  of  the  Act,  a 
transferred  miner  retains  the  previous 
hourly  wage  rate  as  though  the  transfer 
had  never  occurred.  This  economic 
protection,  however,  is  limited  to  the 
extent  that  there  is  no  requirement  for 
the  miner  to  receive  subsequent  wage 
increases  until  the  rate  of  compensation 
in  the  new  position  reaches  the  amount 
that  was  paid  in  the  old  position.  The 
effect  of  diis  procedure  is  to  present  a 
miner  who  has  evidence  of 
pneumoconiosis  with  a  dilemma:  either 
(1)  exercise  the  option  to  work  in  a  low" 
dust  area  and  suffer  a  freeze  in  wages 
for  a  signifrcant  time:  or  (2)  waive  the 
section  203(b)  option  to  transfer  to  avoid 
losing  future  wage  increases  and  as  a 
result,  risk  further  health  impairment. 

Under  this  proposed  rule,  if  a  Part  90 
miner  is  transferred,  the  miner  would 
retain  at  least  the  previous  rate  of  pay, 
and  would  subsequently  receive  the 
actual  pay  increases  applicable  to  the 
new  job  classifrcation.  For  example,  if  a 
Part  90  miner  is  transferred  from  a  $6.00 
per  hour  job  to  a  $5.00  per  hour  job,  the 
Part  90  miner  would  continue  to  be  paid 
$6.00  per  hour.  If  the  pay  rate  at  the  new 
job  were  increased  to  $5.30  per  hour,  the 
Part  90  miner  would  be  paid  $6.30  per 
hour.  This  provision  of  the  proposed  rule 
is  consistent  with  section  101(a](7]  of  the 
Act  and  the  report  of  the  Conference 
Committee  on  that  section.  The 
economic  protection  afrorded  by  this 
provision  should  remove  one  of  the 
obstacles  discouraging  miners  from 
exercising  the  option  under  this 
proposed  rule.  Similarly,  economic 
protection  is  afforded  a  miner  employed 
at  a  temporary  work  assignment.  A 
miner  temporarily  employed  at  a  job 
which  is  not  the  miner’s  regular  work 
classification  for  a  period  of  two  months 
or  more  before  exercising  the  Part  90 
option  would  be  paid  the  higher  of  the 
two  rates  of  pay  once  the  option  was 
exercised.  If  the  temporary  assignment 
is  for  less  than  two  months,  the  operator 
would  pay  the  Part  90  miner  at  the 
regular  work  classification  rate 
regardless  of  the  temporary  wage  rate. 

If  a  Part  90  miner  exercised  the  option 
to  transfer  under  the  old  program,  the 
miner  would  retain  the  rate  of  pay 
which  was  received  on  the  effective 
date  of  this  Part  90.  Any  future  pay 


increases  'applicable  to  the  new  job 
classification  would  be  paid  to  the  miner 
without  regard  to  the  pay  rate 
associated  with  the  old  job. 

In  order  to  minimize  other  factors 
which  may  discourage  miners  from 
exercising  their  option  to  work  in  a  low 
dust  area  of  the  mine,  the  proposed  rule 
would  require  operators  who  choose  to 
transfer  Part  90  miners  to  assign  them  to 
existing  work  positions  on  the  same 
shift  as  the  miner’s  permanent  job  held 
immediately  before  the  transfer.  This 
position  and  shift  protection  may  be 
waived  by  the  Part  90  miner  if  the  miner 
agrees  in  writing  that  a  newly  created 
position  or  a  position  on  a  different  shift 
is  acceptable.  Based  on  experience 
under  &e  present  rule,  MSHA  believes 
that  Part  90  miners  would  be 
discouraged  from  exercising  their  option 
to  work  in  a  low  dust  area  if  the  job  they 
were  transferred  to  was  on  an 
undesirable  shift  or  was  a  specially 
created  job  that  would  be  otherwise 
unacceptable. 

Under  the  proposed  rule,  if  an 
operator  desires  to  transfer  a  Part  90 
miner  to  another  work  position  after 
initially  complying  with  the  proposed 
respirable  dust  standard,  the  operator 
may  do  so  only  after  giving  the  District 
Manager  written  notice  of  the  transfer 
and  the  date  on  which  it  is  to  be 
effective.  This  notice  would  enable 
MSHA  to  process  respirable  dust 
samples  from  the  new  work  position  and 
assist  MSHA  in  enforcing  the  respirable 
dust  standards  for  Part  90  miners. 

Under  the  proposed  rule,  the  operator 
would,  of  course,  be  prohibited  from 
permanently  assigning  a  Part  90  miner  to 
any  work  position  where  respirable  dust 
concentrations  exceed  the  standard 
applicable  to  the  Part  90  miner.  In 
addition,  however,  the  operator  would 
be  restricted  under  certain 
circumstances  in  the  choice  of  work 
positions  to  which  a  Part  90  miner  may 
be  temporarily  assigned.  If  an  operator 
desires  to  assign  a  Part  90  miner  to  a 
temporary  work  position  in  a 
mechanized  mining  unit  or  in  a 
designated  area  or  at  a  designated 
surface  work  position,  the  operator  must 
first  consider  the  most  recent  sampling 
results.  Under  the  proposed  rule,  the 
operator  would  be  prohibited  from 
making  the  temporary  assignment  of  this 
Part  90  miner  if  the  sampling  results  of 
the  last  bimonthly  period  showed  that 
the  average  concentration  of  respirable 
dust  in  the  mechanized  mining  unit, 
designated  area  or  designated  work 
position  to  which  the  Part  90  miner  was 
to  be  transferred  exceeded  the  standard 
applicable  to  the  Part  90  miner. 

There  have  been  occasions  where  a 
miner  has  exercised  the  option  to  work 


in  a  low  dust  area  of  a  mine  but  the 
Department  of  Labor  discovered  that 
due  to  a  mistake  there  was  not  sufficient 
evidence  of  the  development  of 
pneumoconiosis  to  warrant- the  miner’s 
eligibility  to  exercise  the  opticm. 
Although  this  is  not  a  common  , 
occurrence,  MSHA  believes  that  the 
problem  is  significant  enough  to  be 
addressed  in  revisions  to  Part  90.  The 
proposed  rule  provides  that  a  miner  who 
receives  notification  of  ineligibility 
would  remain  in  his  or  her  current  work 
position  at  the  applicable  rate  of  pay 
received  under  Part  90  until  one  of  two 
resolutions  is  reached.  First,  the  affected 
miner  and  operator  may  agree  in  writing 
to  assign  the  miner  to  a  different 
position.  Upon  transfer  to  the  new 
position.  Part  90  protections  would 
terminate  and  the  miner  would  be 
compensated  at  not  less  than  the  regular 
rate  of  pay  for  the  agreed  upon  work 
assignment  Second,  if  a  position  in  both 
the  same  occupation  and  on  the  same 
shift  on  which  the  miner  was  employed 
immediately  before  exercising  the  part 
90  option  becomes  available,  the 
operator  would  be  required  to  offer  this 
position  to  the  affected  miner,  unless  the 
operator  and  the  miner  had  previously 
agreed  upon  another  work  assignment. 
The  miner  would  then  have  15  days 
within  which  to  accept  or  reject  the 
available  position.  If  the  miner  accepts 
the  available  position,  the  operator 
would  be  required  to  implement  the 
transfer  and  compensate  the  miner  at 
not  less  than  the  regular  rate  of  pay  for 
the  work  assignment  to  which  he  is 
transferred.  A  miner’s  failure  to  act  on 
the  operator’s  offer  of  the  available 
position  within  15  days  would  operate 
as  a  rejection  of  the  offer.  If  the  miner 
does  not  accept  the  available  position, 
the  miner  will  not  be  protected  under 
Part  90. 

D.  Waiver  of  Part  90  Rights 

The  proposed  rule  would  allow  a  Part 
90  miner  to  voluntarily  waive  the  right  to 
work  in  a  low  dust  area  of  the  mine  after 
the  option  has  been  exercised.  Under 
the  proposed  rule,  a  Part  90  miner  could 
waive  Part  90  rights  by  written 
notification  to  this  effect  to  the  Chief, 
Division  of  Health,  Coal  Mine  Safety 
and  Health,  MSHA;  or  Part  90  rights 
could  be  waived  by  the  application  for 
and  acceptance  of  employment  in  an 
area  of  the  mine  which  the  miner  knows 
exceeds  the  1.0  mg/m^  respirable  dust 
standard.  Once  ri^ts  are  waived,  the 
Part  90  miner’s  name  would  be  removed 
from  MSHA’s  active  list  of  miners  who 
have  rights  under  Part  90.  A  miner  could 
reactivate  his  or  her  Part  90  status  by  re¬ 
exercising  the  Part  90  option  at  any  time. 
When  a  waiver  occurs  because  a  Part  90 
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miner  accepts  another  position  with  a 
respirable  dust  concentration  greater 
than  1.0  mg/m®  or  the  limit  established 
by  §  90.101,  the  operator  would  be 
required  under  §  90.220  to  report  this 
.  waiver  by  the  Part  90  miner  to  MSHA.  If 
any  doubt  exists,  MSHA  could 
investigate  to  determine  whether  the 
miner’s  waiver  was  voluntary. 

E.  Sampling  of  Part  90  Miners 

The  proposed  rule  would  improve 
current  sampling  procedures  and  more 
closely  monitor  the  respirable  dust 
exposure  of  the  Part  90  miner.  Provisions 
for  certiHed  persons,  maintenance, 
calibration,  operation  and  air  flow  rate 
for  sampling  devices  are  identical  to 
corresponding  provisions  in  the  final 
rule  for  Part  70  and  the  proposed  rule  for 
Part  71.  For  a  complete  discussion  of 
these  particular  changes,  see  the 
Supplementary  Information  discussion 
for  Part  70  published  in  Part  II  of  today’s 
Federal  Register.  Some  of  the  proposed 
respirable  dust  sampling  requirements 
for  the  Part  90  miner,  however,  are 
different  from  current  practices  and 
from  sampling  procedures  under  Part  70 
and  proposed  Part  71. 

Under  this  proposal,  after  a  miner  has 
exercised  the  option  to  work  in  a  low 
dust  area,  MSHA  would  notify  the 
operator  that  a  Part  90  miner  is 
employed  at  the  mine.  The  operator 
would  then  have  15  days  to  assure  that 
the  miner  is  working  in  an  area  of  the 
mine  where  the  average  concentration 
of  respirable  dust  in  the  mine 
atmosphere  during  each  shift  does  not 
exceed  1.0  mg/m®.  Within  an  additional 
15-day  period,  the  operator  would  have 
to  take  five  valid  respirable  dust 
samples  upon  which  MSHA  would 
determine  compliance  with  the 
respirable  dust  standard.  If  the  results  of 
these  five  samples  show  compliance 
with  the  respirable  dust  standard,  the 
operator  would  begin  a  bimonthly 
schedule  of  sampling  with  the  next 
bimonthly  period  as  set  forth  in  the 
proposal.  If  the  results  of  the  Hve 
samples  show  noncompliance  with  the 
respirable  dust  standard,  the  operator 
would  be  cited  for  a  violation.  During 
the  time  fixed  for  abatement  of  such 
violation  the  operator  would  be  required 
to  take  corrective  action  and  take  an 
additional  five  valid  respirable  dust 
samples  for  the  affected  Part  90  miner. 
Upon  abatement  of  the  violation, 
bimonthly  sampling  of  the  Part  90  miner 
would  begin. 

If  a  Part  90  respirable  dust  sample 
taken  during  a  bimonthly  period 
exceeds  the  1.0  mg/m®  respirable  dust 
standard  or  the  respirable  dust  standard 
established  by  §  90.101,  the  operator 
would  be  notified  that  an  additional  five 


valid  respirable  dust  samples  would  be 
required  for  the  affected  Part  90  miner.  If 
the  results  of  these  hve  samples  show 
noncompliance  with  the  respirable  dust 
standard,  the  operator  would  be  cited 
for  a  violation.  If  a  citation  is  issued, 
abatement  samples  would  be  taken,  but 
bimonthly  sampling  under  §  90.208 
would  cease  until  Ae  violation  is 
abated. 

If  any  future  transfer  of  a  miner  under 
§  90.102  were  to  occur,  the  operator 
would  also  be  required  under 
§  90.207(a)(3]  to  take  Hve  valid 
respirable  dust  samples  upon  which 
MSHA  would  determine  compliance 
with  the  respirable  dust  standard 
established  by  §  90.100  or  §  90.101.  This 
would  assure  that  any  Part  90  miner 
assigned  work  in  another  position  at  the 
mine  would  be  placed  in  an  atmosphere 
which  meets  the  applicable  standard. 
Additionally,  any  change  in  the 
sampling  status  of  a  Part  90  miner  would 
have  to  be  reported  in  writing  by  the 
operator  to  a  designated  MSHA  district 
office  within  three  working  days  after 
the  change  in  status.  A  status  change, 
such  as  an  injury  to  a  Part  90  miner, 
could  affect  the  respirable  dust  sampling 
requirements  and  could  cause  an 
interruption  in  the  sampling  of  a  Part  90 
miner. 

To  satisfy  the  sampling  requirements 
of  the  proposed  rule,  operators  would  be 
required  to  take  “valid  respirable  dust 
samples.’’  These  are  defined  in  the 
proposal  as  respirable  dust  samples 
collected  and  submitted  as  required  by 
this  part,  and  not  voided  by  MSHA. 
Voided  or  invalid  samples  would  not 
satisfy  the  sampling  requirements  and 
operators  would  be  required  to  collect 
and  submit  additional  samples.  In 
addition,  all  respirable  dust  samples 
under  this  Part  ^  would  be  required  to 
be  taken  while  the  Part  90  miner  is 
performing  normal  work  duties.  Failure 
to  take  the  required  number  of  valid 
respirable  dust  samples  under  §  90.201, 

§  90.207,  and  §  90.208  would  constitute  a 
violation.  Consequently,  it  would  be 
advantageous  for  operators  to  collect 
and  submit  the  samples  required  for 
each  bimonthly  period  during  the  first 
month  of  each  bimonthly  period.  This 
would  allow  ample  opportunity  to 
collect  and  submit  additional  samples  if 
necessary.  Respirable  dust  samples 
received  by  MSHA  in  excess  of  the 
number  required  by  this  part  would  be 
considered  invalid  samples. 

F.  Transmittal  and  Analysis  of  Samples 

After  the  end  of  a  sampling  shift,  the 
operator  would  be  required  to  transmit 
all  samples  collected  to  MSHA  within  24 
hours.  Under  the  proposal,  all  respirable 
dust  samples  collected  by  an  operator 


would  be  deemed  to  be  taken  to  fulfill 
the  sampling  requirements  of  Parts  70, 

71  or  90  of  Title  30,  Code  of  Federal 
Regulations,  unless  the  operator 
declared  in  writing  to  the  District 
Manager  prior  to  the  intended  sampling 
shift  that  the  sampling  filter  cassettes 
were  to  be  used  for  other  purposes. 
Therefore,  absent  such  a  written 
declaration  by  the  operator  to  the 
District  Manager,  all  respirable  dust 
samples  collected  by  an  operator  would 
be  required  under  the  proposed  rule  to 
be  submitted  to  MSHA  within  24  hours 
after  the  end  of  the  sampling  shift. 

Each  sample  transmitted  by  operators 
to  MSHA  would  also  be  required  to  be 
accompanied  by  the  appropriate 
completed  dust  data  card.  Data  cards 
would  be  provided  by  the  filter  cassette 
manufacturer  and  each  card  would  have 
an  identification  number  corresponding 
with  the  filter  cassette  for  which  it  was 
provided.  All  dust  data  cards  submitted 
to  MSHA  would  be  required  to  be 
completed  and  signed  by  a  person 
certified  under  this  proposed  rule  to 
collect  samples  and  include  that 
person’s  certiHcation  number.  Persons 
certified  under  Part  70  or  71  may  also 
perform  the  duties  of  a  certihed  person 
under  this  part  without  further 
certification. 

Upon  receipt,  MSHA  would  analyze 
samples  submitted  by  operators  as 
quickly  as  practicable.  Following  this 
analysis  MSHA  would  provide  the 
operator  with  a  respirable  dust  sample 
data  report.  The  data  report  would 
include  identification  of  the  mechanized 
mining  units,  or  designated  surface  work 
positions,  if  any,  from  which  the 
samples  were  taken;  the  concentration 
of  respirable  dust  for  each  valid 
respirable  dust  sample;  the  occupation 
codes;  the  social  security  number  of  the 
Part  90  miner;  and  the  reason  for  voiding 
any  samples.  Upon  receipt,  the  operator 
would  be  required  to  provide  a  copy  of 
this  report  to  the  Part  90  miner,  but 
would  be  prohibited  from  posting  the 
original  or  a  copy  of  this  report  on  the 
mine  bulletin  board. 

G.  Miner  Participation 

Under  the  proposed  rule,  operators 
would  be  required  to  give  the 
representative  of  miners  an  opportunity 
to  participate  in  the  sampling 
procedures.  The  proposal  includes  an 
opportunity  for  the  representative  of 
miners  to  observe  maintenance  and 
calibration  of  sampling  devices;  preshift 
examination  and  testing  of  sampling 
devices;  distribution,  placement  and 
collection  of  sampling  devices;  all  on- 
shift  examination  of  sampling  devices; 
the  removal  of  samples  from  sampling 
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devices  at  the  end  of  each  shift;  and  the 
transmittal  of  the  samples  to  MSHA. 

Miner  participation  in  the  sampling 
program  was  repeatedly  cited  by  the 
miners  as  a  deficiency  in  the  proposed 
rule  for  Part  70,  respirable  dust  sampling 
in  underground  coal  mines.  A  full 
discussion  of  these  comments  is 
provided  in  the  proposed  amendment  to 
Part  70  concerning  miner  participation 
which  is  contained  in  Part  III  of  today’s 
Federal  Register.  The  manner  and  extent 
of  miner  participation  set  forth  in  this 
proposed  rule  is,  MSHA  believes, 
responsive  to  the  concerns  expressed  by 
the  miners.  However,  MSHA  is  aware 
that  there  may  remain  questions  as  to 
the  mechanics  of  integrating  miner 
participation  into  the  sampling 
procedures.  One  of  the  most  signiHcant 
issues  concerns  compensation  of  the 
miner  participants.  At  this  point  in  the 
rulemaking  process,  MSHA  believes  that 
representatives  of  miners  are  entitled  to 
compensation  for  the  time  spent 
participating  in  the  sampling  procedures. 
MSHA  is  hopeful  that  during  the 
rulemaking  process  and  through 
dialogue  between  the  coal  industry  and 
labor  representatives,  agreement  may  be 
reached  on  questions  related  to 
implementation  of  miner  participation. 

Regulatory  Analysis 

It  has  been  determined  that  a 
regulatory  analysis  is  not  required  for 
this  proposed  rule  under  the  Department 
of  Labor’s  final  guidelines  for 
implementing  Executive  Order  12044  (44 
FR  5570,  January  26, 1979).  It  is 
estimated  that  the  annual  cost  of  the 
proposed  rule  will  not  exceed  1  million 
dollars. 

Drafting  Information 

*1110  principal  persons  responsible  for 
preparing  this  proposed  rule  are:  Joseph 
A.  Lamonica  and  William  H.  Sutherland, 
Division  of  Health,  Mine  Safety  and 
Health  Administration;  Frank  A.  White, 
Office  of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration;  and  Edward  P.  Clair 
and  Susan  C.  Olinger,  Division  of  Mine 
Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

Public  Hearing  Procedures 

Public  hearings  on  those  proposed 
amendments  to  Part  90,  together  with 
proposed  amendments  to  Parts  70  and 
71,  will  be  held  on  June  3  and  June  5. 

1980.  The  purpose  of  the  public  hearings 
is  to  receive  relevant  evidence 
concerning  the  proposed  rules.  In  order 
to  assure  that  all  interested  persons  will 
have  an  opportunity  to  participate  in 
these  public  hearings,  each  oral 
presentation,  whether  addressing  the 


proposed  amendments  to  all  three  parts 
or  just  one  part,  will  be  limited  to  20 
minutes.  Participants  may  wish  to 
concentrate  their  oral  presentations 
upon  the  issues  which  most  interest  and 
afiect  them  and  submit  written 
comments  on  other  issues. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  There  will  be  on  cross- 
examination  of  persons  making 
statements,  although  at  the  discretion  of 
the  chairperson,  supplemental 
statements  by  those  presenting  evidence 
may  be  permitted.  Although  formal  rules 
of  evidence  will  not  apply,  the 
chairperson  may,  in  his  or  her 
discretion,  exclude  irrelevant  or  unduly 
repetitious  material.  A  verbatim 
transcript  of  the  proceedings  will  be 
taken,  and  the  record  will  include  all 
submitted  written  comments  and  data. 
The  transcript  of  the  proceedings  shall 
be  available  for  public  inspection,  and 
the  record  shall  remain  open  until  June 
20, 1980  for  the  submission  of 
supplementary  statements  or  data. 

Dated:  March  28, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health  Administration. 

1.  It  is  proposed  to  revise  Part  90  of 
Subchapter  O,  Chapter  I,  Title  30,  Code 
of  Federal  Regulations  as  set  forth 
below: 

PART  90— MANDATORY  HEALTH 
STANDARDS— COAL  MINERS  WHO 
HAVE  EVIDENCE  OF  THE 
DEVELOPMENT  OF  PNEUMOCONIOSIS 

Subpart  A— General 

Sec. 

90.1  Scope. 

90.2  Definitions. 

90.3  Part  90  option;  notice  of  eligibility: 
exercise  of  option. 

Subpart  B— Oust  Standards,  Transfer, 
Compensation,  Waiver  of  Rights  of  Part  90 
Miner 

90.100  Respirable  dust  standard;  Part  90 
miner. 

90.101  Respirable  dust  standard  when 
quartz  is  present;  Part  90  miner. 

90.102  Transfer  of  Part  90  miner,  report. 

90.103  Compensation  of  Part  90  miner. 

90.104  Waiver  of  rights. 

Subpart  C— Sampling  Procedures 

90.201  Sampling;  general  requirements. 

90.202  Certified  person;  sampling. 

90.203  Certified  person;  maintenance  and 
calibration. 

90.204  Approved  sampling  devices; 
maintenance  and  calibration. 

90.205  Approved  sampling  devices; 
operation;  air  flowrate. 

90.206  Approved  sampling  devices; 
equivalent  concentrations. 

90.207  Respirable  dust  sampling. 

90.208  Bimonthly  sampling;  Part  90  miner. 
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Sec. 

90.209  Respirable  dust  samples; 
transmission  by  operator. 

90.210  Respirable  dust  samples;  report  to 
operator. 

'  90.220  Status  change  reports. 

90.230  Miner  participation. 

Authority:  Sections  101  and  103(h)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977, 
Pub.  L  910173  as  amended  by  Pub.  L  95-164. 
91  Stat.  1291  and  1299  (30  U.S.C.  811  and 
813(h)). 

Subpart  A— General 
$  90.1  Scope. 

This  Part  90  establishes  the  option  of 
miners  who  are  employed  at 
underground  coal  mines  and  who  have 
evidence  of  the  development  of 
pneumoconiosis  to  work  in  an  area  of 
the  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air.  The 
rule  sets  forth  procedures  for  miners  to 
excercise  this  option,  and  establishes 
the  right  of  miners  to  retain  their  regular 
rate  of  pay  and  receive  wage  increases. 
The  rule  also  sets  forth  the  operator’s 
obligations,  including  respirable  dust 
sampling  for  Part  90  miners.  Any  miner 
employed  at  an  underground  coal  mine 
who  has  exercised  the  option  to  transfer 
under  the  provisions  of  30  CFR  90  (36  FR 
20601,  October  27, 1971),  which  this  rule 
amends,  and  who  has  not  waived  these 
rights  is  a  Part  90  miner.  This  Part  90 
supercedes  section  203(b)  of  the  Act. 

$90.2  Definitions. 

For  the  purpose  of  this  Part  90,  the 
term- 

fa)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164. 

(b)  “Active  workings”  means  any 
place  in  a  coal  mine  where  miners  are 
normally  required  to  work  or  travel. 

(c)  “Certified  person”  means  an 
individual  certiHed  by  the  Secretary  in 
accordance  with  $  70.202,  $  71.202  or 

§  90.202  (Certified  person;  sampling)  to 
take  respirable  dust  samples  required  by 
this  part  or  certified  in  accordance  with 
§  70.203,  s  71.203  or  $  90.203  (Certified 
person:  maintenance  and  calibration)  to 
perform  the  maintenance  and 
calibration  of  respirable  dust  sampling 
equipment  as  required  by  this  part. 

(d)  “Concentration”  means  a  measure 
of  the  amount  of  a  substance  contained 
per  unit  volume  of  air. 

(e)  “Designated  area”  means  an  area 
of  a  mine  identified  by  the  operator  in 
the  plan  required  imder  $  75.316 
(Ventilation  system  and  methane  and 
dust  control  plan)  of  this  title  and 
approved  by  the  District  Manager. 


(f)  “Designated  work  position”  means 
a  work  position  designated  under 

S  71.207  (Designation  of  work  positions) 
of  this  title. 

(g)  “District  Manager”  means  the 
manager  of  the  Coal  Mine  Safety  and 
Health  District  in  which  the  mine  is 
located. 

(h)  "Mechanized  mining  unit”  means: 
(1)  a  unit  of  mining  equipment  including 
hand  loading  equipment  used  for  the 
production  of  material:  or  (2)  a 
specialized  unit  which  utilizes  mining 
equipment  other  than  specified  in 

$  70.207(e)  (Bimonthly  sampling; 
mechanized  mining  imit). 

(i)  “MRE  instrument”  means  the 
gravimetric  dust  sample  with  a  four 
cheinnel  horizontal  elutriator  developed 
by  the  Mining  Research  Establishment 
of  the  National  Coal  Board,  London, 
England. 

(j)  “MSHA”  means  the  Mine  Safety 
and  Health  Administration  of  the 
Department  of  Labor. 

(k)  “Part  90  miner”  means  a  miner 
employed  at  an  underground  coal  mine 
who  has  exercised  the  option  under 

$  90.3  (Part  90  option;  notice  of 
eligibility:  exercise  of  option)  or  under 
30  CFR  90,  $  90.20  (36  FR  20601,  October 
27, 1971),  to  work  in  an  area  of  the  mine 
where  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  is  continuously 
maintained  at  or  below  1.0  milligrams 
per  cubic  meter  of  air,  and  who  has  not 
waived  these  rights. 

(l)  “Quartz”  means  crystalline  silicon 
dioxide  (SiOa)  not  chemically  combined 
with  other  substances  and  having  a 
distinctive  physical  structure. 

(m)  “Representative  of  miners”  means 
any  person  or  organization  which 
represents  two  or  more  miners  at  a  coal 
mine  for  the  piirposes  of  the  Act. 

(n)  “Respirable  dust”  means  dust 
collected  with  a  sampling  device 
approved  by  the  Secretary  and  the 
Secretary  of  Health,  Education,  and 
Welfare  in  accordance  with  Part  74 
(Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title.  Sampling  device 
approvals  issued  by  the  Secretary  of  the 
Interior  and  Secretary  of  Health, 
Education,  and  Welfare  are  continued  in 
effect. 

(o)  “Secretary"  means  the  Secretary  of 
Labor  or  his  delegate. 

(p)  “Valid  respirable  dust  sample” 
means  a  respirable  dust  sample 
collected  and  submitted  as  required  by 
this  part,  and  not  voided  by  MSHA. 

$  90.3  Part  90  option;  notice  of  eligibility; 
exercise  of  option. 

(a)  Each  miner  who  has  evidence  of 
the  development  of  pneumoconiosis 
based  on  a  chest  X-ray  or  other  medical 
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Onding  by  the  Secretary  of  Health, 
Education,  and  Welfare,  shall  be 
afforded  the  option  to  work  in  an  area  of 
the  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air. 

(b)  If  a  chest  X-ray  or  other  medical 
findhig  by  the  Secretary  of  Health, 
Education,  and  Welfare  shows  evidence 
of  the  development  of  pneumoconiosis, 
the  miner  shall  be  notified  by  MSHA  in 
writing  of  eligibility  to  exercise  the  * 
option  provided  by  paragraph  (a)  of  this 
section. 

(c)  To  exercise  the  option  provided  by 
paragraph  (a)  of  this  section,  each  miner 
who  has  been  notified  of  eligibility  shall 
sign  and  date  the  Exercise  of  Option 
Form  provided  by  MSHA  and  mail  the 
form  to  the  Chief,  Division  of  Health, 
Coal  Mine  Safety  and  Health,  MSHA, 
4015  Wilson  Boidevard,  Arlington, 
Virginia  22203. 

(d)  Any  miner  employed  at  an 
underground  coal  mine  who  exercised 
the  option  to  transfer  imder  30  CFR  90, 
(36  FR  20601,  October  27, 1971),  and  who 
has  not  waived  these  rights  shall  have 
full  rights  under  this  part  as  to  retention 
of  previous  pay  rate,  future  actual  wage 
increases,  and  work  position  and  shift 
protection  on  future  transfers. 

Subpart  B — Dust  Standards,  Transfer, 
Compensation,  Waiver  of  Rights  of 
Part  90  Miner 

§  90.100  Respirable  dust  standard;  Part  90 
miner. 

After  the  fifteenth  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  Part  90  miner  is  employed 
at  an  underground  coal  mine,  the 
operator  shall  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  the  Part  90  miner  in  the  active 
working  of  the  mine  is  exposed  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air  as  measured  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  90.206  (Approved 
sampling  devices;  equivalent 
concentrations). 

§  90.101  Respirable  dust  standard  when 
quartz  Is  present;  Part  90  miner. 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings 
contains  more  than  5  percent  quartz,  the 
operator  shall  continuously  maintain  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each  shift 
to  which  a  Part  90  miner  in  the  active 
working  of  the  mine  is  exposed  at  or 
below  a  concentration  of  respirable 


dust,  expressed  in  milligrams  per  cubic 
meter  of  air  as  measured  with  an 
approved  sampling  device  and  in  terms 
of  an  equivalent  concentration 
determined  in  accordance  with  §  90.206 
(Approved  sampling  devices;  equivalent 
concentrations),  computed  by  dividing 
the  percent  of  quartz  into  the  number  10, 
provided  that  the  application  of  the 
formula  will  not  result  in  a 
concentration  in  excess  of  the  standard 
in  §  90.100  (Respirable  dust  standard; 
Part  90  miner). 

Example:  The  respirable  dust  associated 
with  a  Part  90  miner  contains  quartz  in  the 
amount  of  20%.  Therefore,  the  average 
concentration  of  respirable  dust  in  the  mine 
atmosphere  associated  with  that  Part  90 
miner  shall  be  continously  maintained  at  or 
below  0.5  milligrams  of  respirable  dust  per 
cubic  meter  of  air  (10/20=0.5  mg/m*). 

§  90.102  Transfer  of  Part  90  miner,  report 

(a)  If  the  operator  chooses  to  transfer 
a  Part  90  miner  to  a  work  position  which 
meets  the  respirable  dust  standard  in 

§  90.100  (Respirable  dust  standard;  Part 
90  miner]  or  in  §  90.101  (Respirable  dust 
standard  when  quartz  is  present;  Part  90 
miner),  the  operator  shall  assign  the 
miner  to  an  existing  work  position  on 
the  same  shift  on  which  the  miner  was 
employed  immediately  before  the 
transfer,  unless  the  miner  agrees  in 
writing  to  accept  a  newly-created 
position  or  a  position  on  a  different ' 
shift. 

(b)  The  operator  shall  not  temporarily 
assign  any  Part  90  miner  to  work  on  a 
mechanized  mining  unit,  in  a  designated 
area  or  in  a  designated  work  position  for 
which  the  most  recent  bimonthly 
respirable  dust  sampling  shows 
concentractions  of  respirable  dust  in 
excess  of  the  applicable  standard 
established  by  §  90.100  (Respirable  dust 
standard;  Part  90  miner)  or  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present;  Part  90  miner). 

(c)  After  the  fifteenth  calendar  day 
following  receipt  of  notification  fi:om 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine,  the  operator  shall  give  the 
District  Manager  written  notice  before 
any  transfer  of  a  Part  90  miner  to  a 
different  work  position.  This  notice  shall 
include  the  scheduled  date  of  the 
transfer. 

§  90.103  Compensation  of  Part  90  miner. 

(a)  The  operator  shall  compensate 
each  Part  90  miner  at  not  less  than  the 
regular  rate  of  pay  received  immediately 
before  exercising  the  option  under  §  90.3 
(Part  90  option;  notice  of  eligibility; 
exercise  of  option). 

(b)  In  addition  to  the  compensation 
required  to  be  paid  under  paragraph  (a) 
of  this  section,  the  operator  shdl  pay 
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each  Part  90  miner  the  actual  wage 
increases  that  accrue  to  the 
classiHcation  to  which  the  miner  is 
assigned. 

(c)  If  a  miner  is  temporarily  employed 
in  an  occupation  other  than  his  or  her 
regular  work  classification  for  two 
months  or  more  before  exercising  the 
option  under  §  90.3  (Part  90  option; 
notice  of  eligibility;  exercise  of  option), 
the  miner's  regular  rate  of  pay  for 
purposes  of  paragraph  (a)  of  this  section 
is  the  higher  of  the  temporary  or  regular 
rates  of  pay.  If  the  temporary 
assignment  is  for  less  dian  two  months, 
the  operator  shall  pay  the  Part  90  miner 
at  his  regular  work  classification  rate 
regardless  of  the  temporary  wage  rate. 

(d)  If  a  Part  90  miner  is  transferred  as 
a  result  of  exercising  the  option  under 

§  90.3  (Part  90  option;  notice  of 
eligibility;  exercise  of  option),  and  the 
Secretary  subsequently  notifies  the 
miner  that  notice  of  the  miner’s 
eligibility  to  exercise  the  Part  90  option 
was  incorrect,  the  operator  shall  retain 
the  affected  miner  in  the  ciurent  work 
position  to  which  the  miner  has  been 
transferred  and  continue  to  pay  the 
afiected  miner  the  applicable  rate  of  pay 
provided  in  paragraphs  (a)  and  (b)  of 
this  section,  until; 

(1)  The  afiected  miner  and  operator 
agree  in  writing  to  a  difierent  work 
assignment  with  pay  at  not  less  than  the 
regular  rate  of  pay  for  that  occupation; 
or 

(2)  A  position  in  both  the  same 
occupation  and  on  the  same  shift  on 
which  the  miner  was  employed 
immediately  before  exercising  the 
option  under  §  90.3  is  available. 

(i)  When  such  a  position  is  available, 
the  operator  shall  offer  the  affected 
miner  the  available  position,  with  pay  at 
not  less  than  the  regular  rate  of  pay  for 
that  occupation. 

(ii)  If  the  affected  miner  accepts  the 
available  position,  the  operator  shall 
implement  the  miner’s  transfer  upon 
notice  of  the  miner’s  acceptance.  If  the 
miner  does  not  accept  the  available 
position,  protections  under  Part  90  shall 
not  apply  and  the  miner  may  be 
transferred  without  regard  to  these 
restrictions.  Failure  by  the  miner  to  act 
on  the  offer  of  the  available  position 
within  15  days  after  notice  of  the  offer  is 
received  from  the  operator  shall  operate 
as  an  election  not  to  accept  the 
available  position. 

§  90.104  Waiver  of  rights. 

(a)  A  Part  90  miner  may  waive  his  or 
her  rights  and  be  removed  fi'om  MSHA’s 
active  list  of  miners  who  have  rights 
under  Part  90  by: 

(1)  Giving  written  notification  to  the 
Chief,  Division  of  Health,  Coal  Mine 


Safety  and  Health,  MSHA,  that  the 
miner  waives  all  rights  under  this  part; 
or 

(2)  Applying  for  and  accepting  a  work . 
position  in  an  area  of  the  mine  which 
the  miner  knows  has  an  average 
respirable  dust  concentration  exceeding 
1.0  milligrams  per  cubic  meter  of  air  or 
the  respirable  dust  standard  established 
by  §  90.101  (Respirable  dust  standard 
when  quartz  is  present;  Part  90  miner). 

(b)  If  rights  under  Part  90  are  waived, 
the  miner  gives  up  all  rights  under  Part 
90  until  the  miner  re-exercises  the  option 
under  §  90.3(c)  (Part  90  option;  notice  of 
eligibility;  exercise  of  option). 

Subpart  C— Sampling  Procedures 

§  90.201  Sampling;  general  requirements. 

(a)  Each  operator  shall  take  respirable 
dust  samples  of  the  concentration  of 
respirable  dust  in  the  active  workings  of 
the  mine  as  required  by  this  part  with  a 
sampling  device  approved  by  the 
Secretary  and  the  ^cretary  of  Health, 
Education,  and  Welfare  under  Part  74 
(Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title. 

(b)  Sampling  devices  shall  be  worn  or 
carried  directly  to  and  fi'om  the  Part  90 
miner’s  work  position,  and  these  devices 
shall  remain  operational  during  the 
entire  shift  or  for  8  hours,  whichever 
time  is  less. 

(c)  Upon  request  fi'om  the  District 
Manager,  the  operator  shall  submit  the 
date  on  which  collecting  any  respirable 
dust  samples  required  by  this  part  will 
begin. 

(d)  During  the  time  for  abatement 
fixed  in  a  citation  for  violation  of 

§  90.100  (Respirable  dust  standard;  Part 
90  miner]  or  S  90.101  (Respirable  dust 
standard  when  quartz  is  present;  Part  90 
miner),  the  operator  shall  take  corrective 
action  to  lower  the  concentration  of 
respirable  dust  to  within  the  permissible 
concentration  and  then  take  five  valid 
respirable  dust  samples  for  the  affected 
Part  90  miner. 

(e)  The  respirable  dust  samples 
required  by  this  part  shall  be  collected 
while  the  Part  90  miner  is  performing 
normal  work  duties. 

(f)  Unless  otherwise  directed  by  the 
District  Manager,  the  respirable  dust 
samples  required  under  this  part  shall 
be  taken  by  placing  the  approved 
sampling  device  as  follows: 

(1)  On  the  Part  90  miner; 

(2)  On  the  piece  of  equipment  which 
the  Part  90  miner  operates  within  36 
inches  of  the  normal  working  position; 
or 

(3)  At  a  location  which  represents  the 
maximum  concentration  of  dust  to 
which  the  Part  90  miner  is  exposed. 
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§  90.202  Certified  person;  sampiing. 

(a)  The  respirable  dust  sampling 
required  by  this  part  shall  be  done  by  a 
certihed  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  sampling 
respirable  coal  mine  dust. 

(c)  A  person  may  be  temporarily 
certiHed  by  MSHA  to  take  respirable 
dust  samples  if  the  person  receives 
instruction  from  an  authorized 
representative  of  the  Secretary  in  the 
methods  of  collecting  and  submitting 
samples  under  this  rule.  The  temporary 
certification  shall  be  withdrawn  if  the 
person  does  not  successfully  complete 
the  examination  conducted  by  MSHA 
on  sampling  of  respirable  coal  mine  dust 
within  six  months  from  the  issue  date  of 
the  temporary  certification. 

§  90.203  Certified  person;  maintenance 
and  caiibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  and  calibrated  by  a 
certified  person. 

(b)  To  be  certified,  a  person  shall  pass 
the  MSHA  examination  on  maintenance 
and  calibration  procedures  for 
respirable  dust  sampling  equipment. 

(c)  A  person  may  be  temporarily 
certiHed  by  MSHA  to  maintain  and 
calibrate  approved  sampling  devices  if 
the  person  receives  instniction  from  an 
authorized  representative  of  the 
Secretary  in  the  maintenance  and 
calibration  procedures  for  respirable 
dust  sampling  equipment  under  this  rule. 
The  temporary  certification  shall  be 
withdrawn  if  the  person  does  not 
successfully  complete  the  examination 
conducted  by  MSHA  on  maintenance 
and  calibration  procedures  within  six 
months  from  the  issue  date  of  the 
temporary  certihcation. 

§  90.204  Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  Part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  No.  1121,  “Standard  Calibration 
and  Maintenance  Procedures  for  Wet 
Test  Meters  and  Coal  Mine  Respirable 
Dust  Samplers  (Supersedes  IR  1073),”  by 
a  person  certiHed  in  accordance  with 

§  90.203  (Certified  person;  maintenance 
and  calibration).  . 

(b)  Approved  sampling  devices  shall 
be  calibrated  at  the  flowrate  of  2.0  liters 
of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health,  Education, 
and  Welfare  for  the  particular  device, 
before  they  are  put  into  service  and  at 
intervals  not  to  exceed  200  hours  of 
operating  time  thereafter. 


(c)  A  calibration  mark  shall  be  placed 
on  the  flowmeter  of  each  approved 
sampling  device  to  indicate  the  proper 
position  of  the  float  when  the  sampler  is 
operating  at  a  flowrate  of  2.0  liters  of  air 
per  minute  or  other  flowrate  prescribed 

.  by  the  Secretary  and  the  Secretary  of 
Health,  Education,  and  Welfare  for  the 
particular  device.  The  standard  to 
denote  proper  flow  is  when  the  lowest 
part  of  the  float  is  tangent  to  the  top  of 
the  calibration  mark. 

(d)  Approved  sampling  devices  shall 
be  tested  and  examined  immediately 
before  each  sampling  shift  and 
necessary  external  maintenance  shall  be 
performed  to  assme  that  the  sampling 
devices  are  clean  and  in  proper  working 
condition  by  a  person  certified  in 
accordance  with  §  90.202  (Certified 
person;  sampling)  or  §  90.203  (Certified 
person;  maintenance  and  calibration). 
This  testing  and  examination  shall 
include  the  following: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmium  cell  batteries  shall  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 
cadmium  cell  batteries  shall  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
the  manufacturer’s  nominal  voltage  per 
cell  value; 

(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt; 

(3)  Examination  of  the  iimer  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing 
on  the  approved  sampling  device  to 
assure  that  it  is  clean  and  free  of  leaks; 
and, 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
finder  and  cassette  to  assure  that  they 
are  rigid,  in  alignment,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a), 
MSHA  Informational  Report  No.  1121 
referenced  in  paragraph  (a)  of  this 
section  is  hereby  incorporated  by 
reference  and  made  a  part  of  this 
section  as  if  it  were  set  forth  in  full.  The 
incorporated  publication  is  available 
without  charge  at  each  Coal  Mine  Safety 
and  Health  District  and  Subdistrict 
office  of  MSHA  and  is  on  file  at  the 
Office  of  the  Federal  Register 
Information  Center. 

Any  future  amendments  to  MSHA 
Information  Report  No.  1121  will  be 
announced  in  the  Federal  Register.  This 
incorporation  by  reference  was 
approved  March  25, 1980  by  the  Director 
of  the  Office  of  the  Federal  Register. 
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§  90.205  Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  approved  in 
accordance  with  Part  74  (Coal  Mine 
Dust  Personal  Sampler  Units)  of  this  title 
shall  be  operated  at  the  flowrate  of  2.0 
liters  of  air  per  minute,  or  at  a  different 
flowrate  as  prescribed  by  the  Secretary 
and  the  Secretary  of  Health,  Education, 
and  Welfare  for  the  particular  device. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  approved 
sampling  device  shall  be  examined  each 
shift  by  a  person  certified  in  accordance 
with  §  90.202  (Certified  person: 
sampling)  during  the  second  hour  after 
being  put  into  operation  to  assure  that 
the  sampling  device  is  operating 
properly  and  at  the  proper  flowrate.  If 
the  proper  flowrate  is  not  maintained, 
necessary  adjustments  shall  be  made  by 
the  certifled  person. 

(c)  Each  sampling  device  shall  be 
examined  each  shift  by  a  person 
certified  in  accordance  with  §  90.202 
(Certified  person;  sampling)  during  the 
last  hour  of  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  the 
respirable  dust  sample  shall  be 
transmitted  to  MSHA  with  a  notation  by 
the  certified  person  on  the  dust  data 
card  stating  that  the  proper  flowrate 
was  not  maintained. 

(d)  Paragraph  (b)  of  this  section  shall 
not  apply  if  the  approved  sampling 
device  is  being  operated  in  a  breast  or 
chamber  of  an  anthracite  coal  mine 
where  the  full  box  mining  method  is 
used. 

§  90.206  Approved  sampling  devices; 
equivalent  concentrations. 

The  concentration  of  respirable  dust 
shall  be  determined  by' dividing  the' 
weight  of  dust  in  milligrams  collected  on 
the  filter  of  an  approved  sampling 
device  by  the  volume  of  air  in  cubic 
meters  passing  through  the  filter  and 
then  converting  that  concentration  to  an 
equivalent  concentration  as  measured 
with  an  MRE  instrument.  To  convert  a 
concentration  of  respirable  dust  as 
measured  with  an  approved  sampling 
device  to  an  equivalent  concentration  of 
respirable  dust  as  measured  with  an 
MRE  instrument,  the  concentration  of 
respirable  dust  measured  with  the 
approved  sampling  device  shall  be 
multiplied  by  ^e  constant  factor 
prescribed  by  the  Secretary  for  the 
approved  sampling  device  used,  and  the 
product  shall  be  the  equivalent 
concentration  as  measured  with  an  MRE 
instrument. 


§  90.207  Respirable  dust  sampling. 

(a)  The  operator  shall  take  five  valid 
respirable  dust  samples  for  each  Part  90 
miner  within  15  calendar  days  after: 

(1)  The  15-day  period  specified  for 
each  Part  90  miner  in  §  90.100 
(Respirable  dust  standard;  Part  90 
miner); 

(2)  Receipt  of  notification  from  MSHA 
that  any  respirable  dust  sample  taken  in 
accordance  with  §  90.208  (Bimonthly 
sampling)  exceeds  1.0  milligrams  per 
cubic  meter  of  air  or  the  respirable  dust 
standard  established  by  §  90.101 
(Respirable  dust  standard  when  quartz 
is  present;  Part  90  miner);  and 

(3)  Implementing  any  transfer  under 
§  90.102(c)  (Transfer  of  a  Part  90  miner, 
report). 

(b)  Upon  issuance  of  a  citation  for  a 
violation  of  §  90.100  (Respirable  dust 
standard)  or  §  90.101  (Respirable  dust 
standard  when  quartz  is  present;  Part  90 
miner),  §  90.208  (Bimonthly  sampling) 
shall  not  apply  to  that  Part  90  miner 
imtil  the  violation  is  abated  in 
accordance  with  §  90.201(d)  (Sampling; 
general  requirements). 

§  90.208  Bimodthly  sampling;  Part  90 
miner. 

Each  operator  shall  take  one  valid 
respirable  dust  sample  fi'om  each  Part  90 
miner  during  each  bimonthly  period 
beginning  with  the  bimonthly  period 
following  the  effective  date  of  this  part. 
The  bimonthly  periods  are: 

Feb.  1-Mar.  31 
Apr.  1-May  31 
June  1-July  31 
Aug.  1-Sep.  30 
Oct.  1-Nov.  30 
Dec.  1-Jan.  31 

§  90.209  Respirable  dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
filter  cassette  to: 

Respirable  Dust  Processing  Laboratory, 

Pittsburgh  Technical  Support  Center, 

4800-D  Forbes  Avenue,  Pittsburgh, 

Pennsylvania  15213 
or  to  any  other  address  designated  by 
the  District  Manager. 

(b)  The  operator  shall  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any  filter 
cassette  before  or  after  it  is  used  to 
fulfill  the  requirements  of  this  part 

(c)  A  person  certified  in  accordance 
with  §  90.202  (Certified  person: 
sampling)  shall  properly  compete  the 
dust  data  card  diat  is  provid^  by  the 
manufacturer  for  each  filter  cassette. 
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The  card  shall  have  an  identification 
number  identical  to  that  on  the  cassette 
used  to  take  the  sample  and  be 
submitted  to  MSHA  with  the  sample. 
Each  card  shall  be  signed  by  the 
certified  person  and  shall  include  that 
person’s  certification  niunber. 

Respirable  dust  samples  with  data  cards 
not  properly  completed  will  be  voided 
by  MSHA. 

(d)  All  respirable  dust  samples 
collected  by  the  operator  shall  be 
considered  taken  to  fulfill  the  sampling 
requirements  of  Parts  70,  71  or  90  of  this 
title,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  District  Manager,  prior  to  the 
intended  sampling  shift,  as  a  sample  to 
be  used  for  piuposes  other  than  required 
by  Parts  70,  71  or  90  of  this  title. 

(e)  Respirable  dust  samples  received 
by  MSHA  in  excess  of  those  required  by 
this  part  shall  be  considered  invalid 
samples. 

§  90.210  Respirable  dust  samples;  report 
to  operator. 

(a)  The  Secretary  shall  provide  the 
operator  with  a  report  of  the  following 
data  on  respirable  dust  samples  as  soon 
as  practicable: 

(1)  The  mine  identification  number, 

(2)  The  mechanized  mining  unit  or 
designated  surface  work  position,  if  any, 
within  the  mine  fi'om  which  the  samples 
were  taken; 

(3)  The  concentration  of  respirable 
dust,  expressed  in  milligrams  per  cubic 
meter  of  air,  for  each  valid  sample; 

(4)  The  average  concentration  of 
respirable  dust,  expressed  in  milligrams 
per  cubic  meter  of  air,  for  all  valid 
samples; 

(5)  The  occupation  code; 

(6)  The  reason  for  voiding  any 
samples;  and 

(7)  The  Social  Security  Number  of  the 
Part  90  miner. 

(b)  Upon  receipt,  the  operator  shall 
provide  a  copy  of  this  report  to  the  Part 
90  miner.  The  operator  shall  not  post  the 
original  or  a  copy  of  this  report  on  the 
mine  bulletin  board. 

§  90.220  Status  change  reports. 

(a)  If  there  is  a  change  in  the  status  of 
a  Part  90  miner  that  affects  the 
respirable  dust  sampling  requirements 
of  this  part  (such  as  entering  a 
terminated,  injured  or  ill  status],  the 
operator  shall  report  the  change  to  the 
MSHA  District  Office  or  to  any  other 
MSHA  office  designated  by  the  District 
Manager.  Status  changes  shall  be 
reported  in  writing  within  three  working 
days  after  the  status  change  has 
occurred. 


§  90.230  Miner  participation. 

(a)  In  carrying  out  the  provisions  of 
this  subpart,  each  operator  shall  provide 
an  opporhmity  for  the  representative  of 
miners  at  the  mine  to: 

(1)  Observe  the  maintenance  and 
calibration  of  sampling  devices,  if 
conducted  on  mine  property; 

(2)  Observe  the  testing  and 
examination  of  sampling  devices  before 
each  sampling  shift; 

(3)  Observe  the  distribution, 
placement  and  collection  of  sampling 
devices  used  to  take  respirable  dust 
samples;' 

(4)  Observe  all  onshift  examinations 
of  sampling  devices; 

(5)  Observe  the  removal  of  samples 
from  sampling  devices;  and 

(6)  Observe  the  transmittal  of  samples 
to  MSHA. 

(b)  The  representative  of  miners 
employed  by  the  operator  shall  be 
compensated  by  the  operator  for 
participating  as  provided  by  paragraph 
[a]  of  this  section  in  the  respirable  dust 
sampling  procedures. 
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